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of receivables and sales that secure an obli-
gation, neither this Article nor the definition
of “security interest” (Section 1-201(37)) de-
lineates how a particular transaction is to be
classified. That issue is left to the courts.

5. Transfer of Ownership in Sales of
Receivables. A ‘““sale” of an account, chat-
tel paper, a promissory note, or a payment
intangible includes a sale of a right in the
receivable, such as a sale of a participation
interest. The term also includes the sale of
an enforcement right. For example, a “[pler-
son entitled to eriforce” a negotiable promis-
sory note (Section 3-301) may sell its owner-
ship rights in the instrument. See Section 3-
203, Comment 1 (‘““Ownership rights in in-
struments may be determined by principles
of the law of property, independent of Article
3, which do not depend upon whether the
instrument was transferred under Section 3-
203.”). Also, the right under Section 3-309
to enforce a lost, destroyed, or stolen nego-
tiable promissory note may be sold to a
purchaser who could enforce that right by
causing the seller to provide the proof re-
quired under that section. This Article re-
Jects decisions reaching a contrary result,
e.g., Dennis Joslin Co. v. Robinson Broad-
casting, 977 F. Supp. 491 (D.D.C. 1997).

Nothing in this section or any other provi-
sion of Article 9 prevents the transfer of full
and complete ownership of an account, chat-
tel paper, an instrument, or a payment in-
tangible in a transaction of sale. However, as
mentioned in Comment 4, neither this Arti-
cle nor the definition of “security interest”
in Section 1-201 provides rules for distin-
guishing sales transactions from those that
create a security interest securing an obli-
gation. This Article applies to both types of
transactions. The principal effect of this cov-
erage is to apply this Article’s perfection and
priority rules to these sales transactions.
Use of terminology such as “‘security inter-
est,” ‘“debtor,” and “collateral”’ is merely a
drafting convention adopted to reach this
end, and its use has no relevance to distin-
guishing sales from other transactions. See
PEB Commentary No. 14.

Following a debtor’s outright sale and
transfer of ownership of a receivable, the
debtor-seller retains no legal or equitable
rights in the receivable that has been sold.
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See Section 9-318(a). This is so whether or
not the buyer’s security interest is perfected.
(A security interest arising from the sale of a
promissory note or payment intangible is
perfected upon attachment without further
action. See Section 9-309.) However, if the
buyer’s interest in accounts or chattel paper
is unperfected, a subsequent lien creditor,
perfected secured party, or qualified buyer
can reach the sold receivable and achieve
priority over (or take free of) the buyer’s
unperfected security interest under Section
9-317. This is so not because the seller of a
receivable retains rights in the praperty
sold; it does not. Nor is this so because the
seller of a receivable is a ‘‘debtor” and the
buyer of a receivable is a ‘“‘secured party”’
under this Article (they are). It is so for the
simple reason that Sections 9-318(b), 9-317,
and 9-322 make it so, as did former Sections
9-301 and 9-312. Because the buyer’s secu-
rity interest is unperfected, for purposes of
determining the rights of creditors of and
purchasers for value from the debtor-seller,
under Section 9-318(b) the debtor-seller is
deemed to have the rights and title it sold.
Section 9-317 subjects the buyer’s unper-
fected interest in accounts and chattel paper
to that of the debtor-seller’s lien creditor
and other persons who qualify under that
section.

6. Consignments. Subsection (a)(4) is
new. This Article applies to every “consign-
ment.” The term, defined in Section 9-102,
includes many but not all “true” consign-
ments (i.e., bailments for the purpose of
sale). If a transaction is a “‘sale or return,”’
as defined in revised Section 2-326, it is not
a “consignment.” In a ‘“sale or return”
transaction, the buyer becomes the owner of
the goods, and the seller may obtain an
enforceable security interest in the goods
only by satisfying the requirements of Sec-
tion 9-203.

Under common law, creditors of a bailee
were unable to reach the interest of the
bailor (in the case of a consignment, the
consignor-owner). Like former Section 2-326
and former Article 9, this Article changes
the common-law result; however, it does so
in a different manner. For purposes of deter-
mining the rights and interests of third-
party creditors of, and purchasers of the
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goods from, the consignee, but not for other
purposes, such as remedies of the consignor,
the consignee is deemed to acquire under
this Article whatever rights and title the
consignor had or had power to transfer. See
Section 9-319. The interest of a consignor is
defined to be a security interest under re-
vised Section 1-201(37), more specifically, a
purchase-money security interest in the con-
signee’s inventory. See Section 9-103(d).
Thus, the rules pertaining to lien creditors,
buyers, and attachment, perfection, and pri-
ority of competing security interests apply to
consigned goods. The relationship between
the consignor and consignee is left to other
law. Consignors also have no duties under
Part 6. See Section 9-601(g).

Sometimes parties characterize transac-
tions that secure an obligation (other than
the bailee’s obligation to returned bailed
goods) as ‘“‘consignments.” These transac-
tions are not ‘“‘consignments” as contemplat-
ed by Section 9-109(a)(4). See Section 9-102.
This Article applies also to these transac-
tions, by virtue of Section 9-109(a)(1). They
create a security interest within the meaning
of the first sentence of Section 1-201(37).

This Article does not apply to bailments
for sale that fall outside the definition of
“‘consignment’’ in Section 9-102 and that do
not create a security interest that secures an
obligation.

7. Security Interest in Obligation Se-
cured by Non-Article 9 Transaction.
Subsection (b) is unchanged in substance
from former Section 9-102(3). The following
example provides an illustration.

Example 1: O borrows $10,000 from M
and secures its repayment obligation, evi-
denced by a promissory note, by granting
to M a mortgage on O’s land. This Article
does not apply to the creation of the real-
property mortgage. However, if M sells the
promissory note to X or gives a security
interest in the note to secure M’'s own
obligation to X, this Article applies to the
security interest thereby created in favor
of X. The security interest in the promis-
sory note is covered by this Article even
though the note is secured by a real-prop-
erty mortgage. Also, X’s security interest
in the note gives X an attached security
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interest in the mortgage lien that secures
the note and, if the security interest in the
note is perfected, the security interest in
the mortgage lien likewise is perfected.
See Sections 9-203, 9-308.

It also follows from subsection (b) that an
attempt to obtain or perfect a security inter-
est in a secured obligation by complying with
non-Article 9 law, as by an assignment of
record of a real-property mortgage, would be
ineffective. Finally, it is implicit from subsec-
tion (b) that one cannot obtain a security
interest in a lien, such as a mortgage on real
property, that is not also coupled with an
equally effective security interest in the se-
cured obligation. This Article rejects cases
such as In re Maryville Savings & Loan
Corp., 743 F.2d 413 (6th Cir. 1984), clarified
on reconsideration, 760 F.2d 119 (1985).

8. Federal Preemption. Former Sec-
tion 9-104(a) excluded from Article 9 “a
security interest subject to any statute of the
United States, to the extent that such stat-
ute governs the rights of parties to and third -
parties affected by transactions in particular
types of property.” Some (erroneously) read
the former section to suggest that Article 9
sometimes deferred to federal law even when
federal law did not preempt Article 9. Sub-
section (c)(1) recognizes explicitly that this
Article defers to federal law only when and
to the extent that it must—i.e., when federal
law preempts it.

9. Governmental Debtors. Former
Section 9-104(e) excluded transfers by gov-
ernmental debtors. It has been revised and
replaced by the exclusions in new para-
graphs (2) and (3) of subsection (c). These
paragraphs reflect the view that Article 9
should apply to security interests created by
a State, foreign country, or a “governmental
unit” (defined in Section 9-102) of either
except to the extent that another statute
governs the issue in question. Under para-
graph (2), this Article defers to all statutes
of the forum State. (A forum cannot deter-
mine whether it should consult the choice-of-
law rules in the forum’s UCC unless it first
determines that its UCC applies to the
transaction before it.) Paragraph (3) defers
to statutes of another State or a foreign
country only to the extent that those stat-
utes contain rules applicable specifically to
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security interests created by the governmen-
tal unit in question.

Example 2: A New Jersey state commis-
sion creates a security interest in favor of
a New York bank. The validity of the
security interest is litigated in New York.
The relevant security agreement provides
that it is governed by New York law. To
the extent that a New Jersey statute con-
tains rules peculiar to creation of security
interests by governmental units generally,
to creation of security interests by state
commissions, or to creation of sécurity in-
terests by this particular state commis-
sion, then that law will govern. On the
other hand, to the extent that New Jersey
law provides that security interests creat-
ed by governmental units, state commis-
sions, or this state commission are gov-
erned by the law generally applicable to
secured transactions (i.e., New Jersey’s
Article 9), then New York’s Article 9 will
govern.

Example 3: An airline that is an instru-
mentality of a foreign country creates a
security interest in favor of a New York
bank. The analysis used in the previous
example would apply here. That is, if the
matter is litigated in New York, New York
law would govern except to the extent that
the foreign country enacted a statute ap-
plicable to security interests created by
governmental units generally or by the
airline specifically.

The fact that New York law applies does
not necessarily mean that perfection is ac-
complished by filing in New York. Rather, it
means that the court should apply New
York’s Article 9, including its choice-of-law
provisions. Under New York’s Section 9-301,
perfection is governed by the law of the
jurisdiction in which the debtor is located.
Section 9-307 determines the debtor’s loca-
tion for choice-of-law purposes.

If a transaction does not bear an appropri-
ate relation to the forum State, then that
State’s Article 9 will not apply, regardless of
whether the transaction would be excluded
by paragraph (3). :

Example 4: A Belgian governmental unit

grants a security interest in its equipment

to a Swiss secured party. The equipment is
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located in Belgium. A dispute arises and,
for some reason, an action is brought in a
New Mexico state court. Inasmuch as the
transaction bears no ‘appropriate rela-
tion” to New Mexico, New Mexico’s UCC,
including its Article 9, is inapplicable. See
Section 1-105(1). New Mexico’s Section 9
109(c) on excluded transactions should not
come into play. Even if the parties agreed
that New Mexico law would govern, the
parties’ agreement would not be effective
because the transaction does not bear a
“reasonable relation” to New Mexico. See
Section 1-105(1).

Conversely, Article 9 will come into play
only if the litigation arises in a UCC jurisdic-
tion or if a foreign choice-of-law rule leads a
foreign court to apply the law of a UCC
Jurisdiction. For example, if issues concern-
ing a security interest granted by a foreign
airline to a New York bank are litigated
overseas, the court may be bound to apply
the law of the debtor’s jurisdiction and not
New York’s Article 9.

10. Certain Statutory and Common-
Law Liens; Interests in Real Property.
With few exceptions (nonconsensual agricul-
tural liens being one), this Article applies
only to consensual security interests in per-
sonal property. Following former Section 9-
104(b) and (j), paragraphs (1) and (11) of
subsection (d) exclude landlord’s liens and
leases and most other interests in or liens on
real property. These exclusions generally re-
iterate the limitations on coverage (i.e., “by
contract,”” “in personal property and fix-
tures”) made explicit in subsection (a)(1).
Similarly, most jurisdictions provide special
liens to suppliers of many types of services
and materials, either by statute or by com-
mon law. With the exception of agricultural
liens, it is not necessary for this Article to
provide general codification. of this lien
structure, which is determined in large part
by local conditions and which is far removed
from ordinary commercial financing. As un-
der former Section 9-104(c), subsection
(d)(2) excludes these suppliers’ liens (other
than agricultural liens) from this Article.
However, Section 9-333 provides a rule for
determining priorities between certain pos-
sessory suppliers’ liens and security interests
covered by this Article. :
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11. Wage and Similar Claims. As un-
der former Section 9-104(d), subsection
(d)(3) excludes assignments of claims for
wages and the like from this Article. These
assignments present important social issues
that other law addresses. The Federal Trade
Commission has ruled that, with some ex-
ceptions, the taking of an assignment of
wages or other earnings is an unfair act or
practice under the Federal Trade Commis-
sion Act. See 16 C.F.R. Part 444. State stat-
utes also may regulate such assignments.

12. Certain Sales and Assignments
of Receivables; Judgments. In general
this Article covers security interests in (in-
cluding sales of) accounts, chattel paper,
payment intangibles, and promissory notes.
Paragraphs (4), (5), (6), and (7) of subsection
(d) exclude from the Article certain sales and
assignments of receivables that, by their na-
ture, do not concern commercial financing
transactions. These paragraphs add to the
exclusions in former Section 9-104(f) analo-
gous sales and assignments of payment in-
tangibles and promissory notes. For similar
reasons, subsection (d)(9) retains the exclu-
sion of assignments of judgments under for-
mer Section 9-104(h) (other than judgments
taken on a right to payment that itself was
collateral under this Article).

13. Insurance. Subsection (d)(8) nar-
rows somewhat the broad exclusion of in-
terests in insurance policies under former
Section 9-104(g). This Article now covers
assignments by or to a health-care provider
of ‘‘health-care-insurance receivables’ (de-
fined in Section 9-102).

14. Set-Off. Subsection (d)(10) adds two
exceptions to the general exclusion of set-off
rights from Article 9 under former Section
9-104(i). The first takes account of new Sec-
tion 9-340, which regulates the effectiveness
of a set-off against a deposit account that
stands as collateral. The second recognizes
Section 9-404, which affords the obligor on
an account, chattel paper, or general intangi-
ble the right to raise claims and defenses
against an assignee (secured party).

15. Tort Claims. Subsection (d)(12) nar-
rows somewhat the broad exclusion of trans-
fers of tort claims under former Section 9-
104(k). This Article now applies to assign-
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ments of “commercial tort claims’ (defined
in Section 9-102) as well as to security inter-
ests in tort claims that constitute proceeds of
other collateral (e.g., a right to payment for
negligent destruction of the debtor’s inven-
tory). Note that once a claim arising in tort
has been settled and reduced to a contractu-
al obligation to pay, the right to payment
becomes a payment intangible and ceases to
be a claim arising in tort.

This Article contains two special rules gov-
erning creation of a security interest in tort
claims. First, a description of collateral in a
security agreement as ‘““‘all tort claims” is
insufficient to meet the requirement for at-
tachment. See Section 9-108(e). Second, no
security interest attaches under an after-
acquired property clause to a tort claim. See
Section 9-204(b). In addition, this Article
does not determine whom the tortfeasor
must pay to discharge its obligation. Inas-
much as a tortfeasor is not an ‘‘account
debtor,” the rules governing waiver of de-
fenses and discharge of an obligation by an
obligor (Sections 9-403, 9-404, 9405, and
9-406) are inapplicable to tort-claim collater-
al.

16. Deposit Accounts. Except in con-
sumer transactions, deposit accounts may be
taken as original collateral under this Arti-
cle. Under former Section 9-104(/), deposit
accounts were excluded as original collateral,
leaving security interests in deposit accounts
to be governed by the common law. The
common law is nonuniform, often difficult to
discover and comprehend, and frequently
costly to implement. As a consequence, debt-
ors who wished to use deposit accounts as
collateral sometimes were precluded from
doing so as a practical matter. By excluding
deposit accounts from the Article’s scope as
original collateral in consumer transactions,
subsection (d)(13) leaves those transactions
to law other than this Article. However, in
both consumer and non-consumer transac-
tions, sections 9-315 and 9-322 apply to
deposit accounts as proceeds and with re-
spect to priorities in proceeds.

This Article contains several safeguards to
protect debtors against inadvertently encum-
bering deposit accounts and to reduce the
likelihood that a secured party will realize a
windfall from a debtor’s deposit accounts.
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For example, because ‘‘deposit account” is a
separate type of collateral, a security agree-
ment covering general intangibles will not
adequately describe deposit accounts. Rath-
er, a security agreement must reasonably
identify the deposit accounts that are the
subject of a security interest, e.g., by using
the term “‘deposit accounts.” See Section 9-
108. To perfect a security interest in a de-
posit account as original collateral, a secured
party (other than the bank with which the
deposit account is maintained) must obtain
“control” of the account either by -obtaining
the bank’s authenticated agreement or by
becoming the bank’s customer with respect
to the deposit account. See Sections 9-

§ 9-110.
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312(b)1), 9-104. Either of these steps re-
quires the debtor’s consent.

This Article also contains new rules that
determine which State's law governs perfec-
tion and priority of a security interest in a
deposit account (Section 9-304), priority of
conflicting security interests in and set-off
rights against a deposit account (Sections 9-
327, 9-340), the rights of transferees of
funds from an encumbered deposit account
(Section 9-332), the obligations of the bank
(Section 9-341), enforcement of security in-
terests in a deposit account (Section 9-
607(c)), and the duty of a secured party to
terminate control of a deposit account (Sec-
tion 9-208(b)).

Security Interests Arising Under Article 2 or 2A.

A security interest arising under Section 2-401, 2-505, 2-7 11(3), or 2A-508(5)
1s subject to this article. However, until the debtor obtains possession of the goods:

(1) the security interest is enforceable, even if Section 9-203(b)(3) has not

been satisfied;

(2) filing is not required to perfect the security interest;
(3) the rights of the secured party after default by the debtor are governed by

Article 2 or 2A; and

(4) the security interest has priority over a conflicting security interest created

by the debtor.

Official Comments

1. Source. Former Section 9-113.

2. Background. Former Section 9-113,
from which this section derives, referred
generally to security interests ‘“‘arising solely
under the Article on Sales (Article 2) or the
Article on Leases (Article 2A).” Views dif-
fered as to the precise scope of that section.
In contrast, Section 9-110 specifies the secu-
rity interests to which it applies.

3. Security Interests Under Articles
2 and 2A. Section 2-505 explains how a
seller of goods may reserve a security inter-
est in them. Section 2—401 indicates that a
reservation of title by the seller of goods,
despite delivery to the buyer, is limited to
reservation of a security interest. As did
former Article 9, this Article governs a secu-
rity interest arising solely under one of those
sections; however, until the buyer obtains
possession of the goods, the security interest
is enforceable even in the absence of a secu-

rity agreement, filing is not necessary to
perfect the security interest, and the seller-
secured party’s rights on the buyer’s default
are governed by Article 2.

Sections 2-711(3) and 2A-508(5) create a
security interest in favor of a buyer or lessee
in possession of goods that were rightfully
rejected or as to which acceptance was justi-
fiably revoked. As did former Article 9, this
Article governs a security interest arising
solely under one of those sections; however,
until the seller or lessor obtains possession
of the goods, the security interest is enforce-
able even in the absence of a security agree-
ment, filing is not necessary to perfect the
security interest, and the secured party’s
(buyer’s or lessee’s) rights on the debtor’s
(seller’s or lessor’s) default are governed by
Article 2 or 2A, as the case may be.

4. Priority. This section adds to former
Section 9-113 a priority rule. Until the debt-
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or obtains possession of the goods, a security
interest arising under one of the specified
sections of Article 2 or 2A has priority over
conflicting security interests created by the
debtor. Thus, a security interest arising un-
der Section 2-401 or 2-505 has priority over
a conflicting security interest in the buyer’s
after-acquired goods, even if the goods in
question are inventory. Arguably, the same
result would obtain under Section 9-322, but
even if it would not, a purchase-money-like
priority is appropriate. Similarly, a security
interest under Section 2-711(3) or 2A-508(5)
has priority over security interests claimed
by the seller’'s or lessor’s secured lender.
This result is appropriate, inasmuch as the
payments giving rise to the debt secured by
the Article 2 or 2A security interest are
likely to be included among the lender’s pro-
ceeds.

Example: Seller owns equipment subject
to a security interest created by Seller in
favor of Lender. Buyer pays for the equip-
ment, accepts the goods, and then justifi-
ably revokes acceptance. As long as Seller
does not recover possession of the equip-
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ment, Buyer’s security interest under Sec-
tion 2-711(3) is senior to that of Lender.

In the event that a security interest re-
ferred to in this section conflicts with a
security interest that is created by a person
other than the debtor, Section 9-325 applies.
Thus, if Lender's security interest in the
example was created not by Seller but by the
person from whom Seller acquired the goods,
Section 9-325 would govern.

5. Relationship to Other Rights and
Remedies Under Articles 2 and 2A. This
Article does not specifically address the con-
flict between (i) a security interest created
by a buyer or lessee and (ii) the seller’s or
lessor’s right to withhold delivery under Sec-
tion 2-702(1), 2-703(a), or 2A-525, the sell-
er’s or lessor’s right to stop delivery under
Section 2-705 or 2A-526, or the seller’s right
to reclaim under Section 2-507(2) or 2-
702(2). These conflicts are governed by the
first sentence of Section 2-403(1), under
which the buyer’s secured party obtains no
greater rights in the goods than the buyer
had or had power to convey, or Section 2A-
307(1), under which creditors of the lessee
take subject to the lease contract.

PART 2

EFFECTIVENESS OF SECURITY AGREEMENT; ATTACHMENT
OF SECURITY INTEREST; RIGHTS OF PARTIES TO
SECURITY AGREEMENT

[SUBPART L.
§ 9-201.

EFFECTIVENESS AND ATTACHMENT]

General Effectiveness of Security Agreement.

(a) [General effectiveness.] Except as otherwise provided in [the Uniform
Commercial Code], a security agreement is effective according to its terms between
the parties, against purchasers of the collateral, and against creditors.

(b) [Applicable consumer laws and other law.] A transaction subject to

this article is subject to any applicable rule of law which establishes a different rule
for consumers and [insert reference to (i) any other statute or regulation that
regulates the rates, charges, agreements, and practices for loans, credit sales, or
other extensions of credit and (ii) any consumer-protection statute or regulation].

(c) [Other applicable law controls.] In case of conflict between this article
and a rule of law, statute, or regulation described in subsection (b), the rule of law,
statute, or regulation controls. Failure to comply with a statute or regulation
described in subsection (b) has only the effect the statute or regulation specifies.

(d) [Further deference to other applicable law.] This article does not:
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(1) validate any rate, charge, agreement, or practice that violates a rule of law,
statute, or regulation described in subsection (b); or

(2) extend the application of the rule of law, statute, or regulation to a
transaction not otherwise subject to it.

Official Comment

1. Source. Former Sections 9-201, 9-
203(4).

2. Effectiveness of Security Agree-
ment. Subsection (a) provides that a securi-
ty agreement is. generally effective. With
certain exceptions, a security agreement is
effective between the debtor and secured
party and is likewise effective against third
parties. Note that ‘“‘security agreement” is
used here (and elsewhere in this Article) as
it is defined in Section 9-102: “an’ agree-
ment that creates or provides for a security
interest.”” It follows that subsection (a) does
not provide that every term or provision
contained in a record that contains a securi-
ty agreement or that is so labeled is effec-
tive. Properly read, former Section 9-201
was to the same effect. Exceptions to the
general rule of subsection (a) arise where
there is an overriding provision in this Arti-
cle or any other Article of the UCC. For

§ 9-202.

example, Section 9-317 subordinates unper-
fected security interests to lien creditors and
certain buyers, and several provisions in
Part 3 subordinate some security interests
to other security interests and interests of
purchasers.

3. Law, Statutes, and Regulations
Applicable to Certain Transactions.
Subsection (b) makes clear that certain
transactions, although subject to this Arti-
cle, also are subject to other applicable laws
relating to consumers or specified in that
subsection. Subsection (c) provides that the
other law is controlling in the event of a
conflict, and that a violation of other law
does not ipso facto constitute a violation of
this Article. Subsection (d) provides that this
Article does not validate violations under or
extend the application of the other applica-
ble laws.

Title to Collateral Immaterial.

Except as otherwise provided with respect to consignments or sales of ac-
counts, chattel paper, payment intangibles, or promissory notes, the provisions of
this article with regard to rights and obligations apply whether title to collateral is

in the secured party or the debtor.

Official Comment

1. Source. Former Section 9-202.
2. Title Immaterial. The rights and

duties of parties to a secured transaction and :
affected third parties are provided in this

Article without reference to the location of
“title” to the collateral. For example, the
characteristics of a security interest that se-
cures the purchase price of goods are the
same whether the secured party appears to
have retained title or the debtor appears to
have obtained title and then conveyed title
or a lien to the secured party.

3. When Title Matters.

a. Under This Article. This section ex-
plicitly acknowledges two circumstances in
which the effect of certain Article 9 provi-

sions turns on ownership (title). First, in
some respects sales of accounts, chattel pa-
per, payment intangibles, and promissory
notes receive special treatment. See, e.g.,
Sections 9-207(a), 9-210(b), 9-615(e). Buy-
ers of receivables under former Article 9
were treated specially, as well. See, e.g., for-
mer Section 9-502(2). Second, the remedies
of a consignor under a true consignment
and, for the most part, the remedies of a
buyer of accounts, chattel paper, payment
intangibles, or promissory notes are deter-
mined by other law and not by Part 6. See
Section 9-601(g).

b. Under Other Law. This Article does
not determine which line of interpretation
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(e.g., title theory or lien theory, retained title
or conveyed title) should be followed in cases
in which the applicability of another rule of
law depends upon who has title. If, for exam-
ple, a revenue law imposes a tax on the
‘“legal” owner of goods or if a corporation
law makes a vote of the stockholders prereq-
uisite to a corporation ‘“‘giving’’ a security
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Ject” to a security interest, this Article does
not attempt to define whether the secured
party is a ‘“legal” owner or whether the
transaction ‘‘gives” a security interest for
the purpose of such laws. Other rules of law
or the agreement of the parties determines
the location and source of title for those

purposes.

interest but not if it acquires property ‘‘sub-

§ 9-203. Attachment and Enforceability of Security Interest; Pro-
ceeds' Supportmg Obligations; Formal Requisites.

(a) [Attachment ] A securlty interest attaches to collateral when it becomes
enforceable against the debtor with respect to the collateral, unless an agreement
expressly postpones the time of attachment. '

(b) [Enforceability.] Except as otherwise provided in subsections (¢) through
(1), a security interest is enforceable against the debtor and third parties with
respect to the collateral only if :

(1) value has been given;

(2) the debtor has rights in the collateral or the power to transfer rights in the
collateral to a secured party; and

(3) one of the following conditions is met:

(A) the debtor has authenticated a security agreement that provides a
description of the collateral and, if the security interest covers timber
to be cut, a description of the land concerned;

(B) the collateral is not a certificated security and is in the possession of
the secured party under Section 9-313 pursuant to the debtor’s
security agreement;

(C) the collateral is a certificated security in registered form and the
security certificate has been delivered to the secured party under
Section 8-3C1 pursuant to the debtor’s security agreement; or

(D) the collateral is deposit accounts, electronic chattel paper, investment
property, or letter-of-credit rights, and the secured party has control
under Section 9-104, 9-105, 9-106, or 9-107 pursuant to the debtor’s

security agreement.

(c) [Other UCC provisions.] Subsection (b) is subject to Section 4-210 on
the security interest of a collecting bank, Section 5-118 on the security interest of a
letter-of-credit issuer or nominated person, Section 9-110 on a security interest
arising under Article 2 or 2A, and Section 9-206 on security interests in investment
property.

(d) [When person becomes bound by another person’s security agree-
ment.] A person becomes bound as debtor by a security agreement entered into by
another person if, by operation of law other than this article or by contract:

(1) the security agreement becomes effective to create a security interest in
the person’s property; or
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(2) the person becomes generally obligated for the obligations of the other
person, including the obligation secured under the security agreement, and
acquires or succeeds to all or substantially all of the assets of the other

person.

(e) [Effect of new debtor becoming bound.] If a new debtor becomes
bound as debtor by a security agreement entered into by another person:

(1) the agreement satisfies subsection (b)(3) with respect to existing or after-
acquired property of the new debtor to the extent the property is described

in the agreement; and

(2) another agreement is not necessary to make a security interest in the

property enforceable.

(f) [Proceeds and supporting obligations.] The attachment of a security
interest in collateral gives the secured party the rights to proceeds provided by
Section 9-315 and is also attachment of a security interest in a supporting

obligation for the collateral.

(g) [Lien securing right to payment.] The attachment of a security interest
in a right to payment or performance secured by a security interest or other lien on
personal or real property is also attachment of a security interest in the security

interest, mortgage, or other lien.

(h) [Security entitlement carried in securities account.] The attach-
ment of a security interest in a securities account is also attachment of a security
interest in the security entitlements carried in the securities account.

(1) [Commodity contracts carried in commodity account.] The attach-
ment of a security interest in a commodity account is also attachment of a security
interest in the commodity contracts carried in the commodity account.

Official Comment

1. Source. Former Sections 9-203, 9-
115(2), (6).

2. Creation, Attachment, and En-
forceability. Subsection (a) states the gen-
eral rule that a security interest attaches to
collateral only when it becomes enforceable
against the debtor. Subsection (b) specifies
the circumstances under which a security
interest becomes enforceable. Subsection (b)
states three basic prerequisites to the exis-
tence of a security interest: value (paragraph
(1)), rights or power to transfer rights in
collateral (paragraph (2)), and agreement
plus satisfaction of an evidentiary require-
ment (paragraph (3)). When all of these ele-
ments exist, a security interest becomes en-
forceable between the parties and attaches
under subsection (a). Subsection (c) identi-
fies certain exceptions to the general rule of
subsection (b).

3. Security Agreement; Authentica-
tion. Under subsection (b)(3), enforceability

_requires the debtor’s security agreement and

compliance with an evidentiary requirement
in the nature of a Statute of Frauds. Para-
graph (3)(A) represents the most basic of the
evidentiary alternatives, under which the
debtor must authenticate a security agree-
ment that provides a description of the col-
lateral. Under Section 9-102, a ‘‘security
agreement’’ is “‘an agreement that creates or
provides for a security interest.” Neither
that definition nor the requirement of para-
graph (3)(A) rejects the deeply rooted doc-
trine that a bill of sale, although absolute in

«form, may be shown in fact to have been

given as security. Under this Article, as un-
der prior law, a debtor may show by parol
evidence that a transfer purporting to be
absolute was in fact for security. Similarly, a
self-styled ‘““lease” may serve as a security
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agreement if the agreement creates a securi-
ty interest. See Section 1-201(37) (distin-
guishing security interest from lease).

4. Possession, Delivery, or Control
Pursuant to Security Agreement. The
other alternatives in subsection (b)(3) dis-
pense with the requirement of an authenti-
cated security agreement and provide alter-
native evidentiary tests. Under paragraph
(3)(B), the secured party’s possession substi-
tutes for the debtor’s authentication under
paragraph (3)(A) if the secured party’s pos-
session is “pursuant to the debtor’s security
agreement.” That phrase refers to the debt-
or’s agreement to the secured party’s posses-
sion for the purpose of creating a security
interest. The phrase should not be confused
with the phrase “‘debtor has authenticated a
security agreement,” used in paragraph
(3)(A), which contemplates the debtor’s au-
thentication of a record. In the unlikely
event that possession is obtained without the
debtor’s agreement, possession would not
suffice as a substitute for an authenticated
security agreement. However, once the secu-
rity interest has become enforceable and has
attached, it is not impaired by the fact that
the secured party’s possession is maintained
without the agreement of a subsequent debt-
or (e.g., a transferee). Possession as contem-
plated by Section 9-313 is possession for
purposes of subsection (b)(3)(B), even
though it may not constitute possession
“pursuant to the debtor’s agreement” and
consequently might not serve as a substitute
for an authenticated security agreement un-
der subsection (b)(3)(A). Subsection (b)(3)(C)
provides that delivery of a certificated secu-
rity to the secured party under Section 8-
301 pursuant to the debtor’s security agree-
ment is sufficient as a substitute for an
authenticated security agreement. Similarly,
under subsection (b)(3)(D), control of invest-
ment property, a deposit account, electronic
chattel paper, or a letter-of-credit right satis-
fies the evidentiary test if control is pursu-
ant to the debtor’s security agreement.

5. Collateral Covered by Other Stat-
ute or Treaty. One evidentiary purpose of
the formal requisites stated in subsection (b)
is to minimize the possibility of future dis-
putes as to the terms of a security agree-
ment (e.g., as to the property that stands as
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collateral for the obligation secured). One
should distinguish the evidentiary functions
of the formal requisites of attachment and
enforceability (such as the requirement that

a security agreement contain a description of ,

the collateral) from the more limited goals of
“notice filing” for financing statements un-
der Part 5, explained in Section 9-502, Com-
ment 2. When perfection is achieved by com-
pliance with the requirements of a statute or
treaty described in Section 9-311(a), such as
a federal recording act or a certificate-of-title
statute, the manner of describing the collat-
eral in a registry imposed by the statute or
treaty may or may not be adequate for pur-
poses of this section and Section 9-108.
However, the description contained in the
security agreement, not the description in a
public registry or on a certificate of title,
controls for purposes of this section.

6. Debtor’s Rights; Debtor’s Power
to Transfer Rights. Subsection (b)(2) con-
ditions attachment on the debtor’s having
“rights in the collateral or the power to
transfer rights in the collateral to a secured
party.” A debtor’s limited rights in collater-
al, short of full ownership, are sufficient for
a security interest to attach. However, in
accordance with basic personal property con-
veyancing principles, the baseline rule is
that a security interest attaches only to
whatever rights a debtor may have, broad or
limited as those rights may be.

Certain exceptions to the baseline rule en-
able a debtor to transfer, and a security
interest to attach to, greater rights than the
debtor has. See Part 3, Subpart 3 (priority
rules). The phrase, ‘“or the power to transfer
rights in the collateral to a secured party,”
accommodates those exceptions. In some
cases, a debtor may have power to transfer
another person’s rights only to a class of
transferees that excludes secured parties.
See, e.g., Section 2-403(2) (giving certain
merchants power to transfer an entruster’s
rights to a buyer in ordinary course of busi-
ness). Under those circumstances, the debtor
would not have the power to create a securi-

‘ty interest in the other person’s rights, and

the condition in subsection (b)(2) would not
be satisfied. :

7. New Debtors. Subsection (e) makes
clear that the enforceability requirements of
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subsection (b)(3) are met when a new debtor
becomes bound under an original debtor’s
security agreement. If a new debtor becomes
bound as debtor by a security agreement
entered into by another person, the security
agreement satisfies the requirement of sub-
section (b)(3) as to the existing and after-
acquired property of the new debtor to the
extent the property is described in the agree-
ment.

Subsection (d) explains when a new debtor
becomes bound. Persons who become bound
under paragraph (2) are limited to those who
both become primarily liable for the original
debtor’s obligations and succeed to (or ac-
quire) its assets. Thus, the paragraph ex-
cludes sureties and other secondary obligors
as well as persons who become obligated
through veil piercing and other non-succes-
sorship doctrines. In many cases, paragraph
(2) will exclude successors to the assets and
liabilities of a division of a debtor. See also
Section 9-508, Comment 3.

8. Supporting Obligations. Under
subsection (f), a security interest in a “‘sup-
porting obligation” (defined in Section 9-
102) automatically follows from a security
interest in the underlying, supported collat-
eral. This result was implicit under. former
Article 9. Implicit in subsection (f) is the
principle that the secured party’s interest in
a supporting obligation extends to the sup-
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porting obligation only to the extent that it
supports the collateral in which the secured
party has a security interest. Complex issues
may arise, however, if a supporting obli-
gation supports many separate obligations of
a particular account debtor and if the sup-
ported obligations are separately assigned as
security to several secured parties. The prob-
lems may be exacerbated if a supporting
obligation is limited to an aggregate amount
that is less than the aggregate amount of the
obligations it supports. This Article does not
contain provisions dealing with competing
claims to a limited supporting obligation. As
under former Article 9, the law of suretyship
and the agreements of the parties will con-
trol.

9. Collateral Follows Right to Pay-
ment or Performance. Subsection (g) codi-
fies the common-law rule that a transfer of
an obligation secured by a security interest
or other lien on personal or real property
also transfers the security interest or lien.
See Restatement (3d), Property (Mortgages)
§ 5.4(a) (1997). See also Section 9-308(e)
(analogous rule for perfection).

10. Investment Property. Subsections
(h) and (i) make clear that attachment of a
security interest in a securities account or
commodity account is also attachment in
security entitlements or commodity con-
tracts carried in the accounts.

§ 9-204. After-Acquired Property; Future Advances.

(a) [After-acquired collateral.] Except as otherwise provided in subsection
(b), a security agreement may create or provide for a security interest in after-

acquired collateral.

(b) [When after-acquired property clause not effective.] A security
interest does not attach under a term constituting an after-acquired property

clause to:

(1) consumer goods, other than an accession when given as additional security,
unless the debtor acquires rights in them within 10 days after the secured

party gives value; or

(2) a commercial tort claim.

(¢) [Future advances and other value.] A security agreement may provide
that collateral secures, or that accounts, chattel paper, payment mtanglbles or
promissory notes are sold in connection with, future advances or other value,
whether or not the advances or value are given pursuant to commitment.
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Official Comment

1. Source. Former Section 9-204.

2. After-Acquired Property; Con-
tinuing General Lien. Subsection (a)
makes clear that a security interest arising
by virtue of an after-acquired property
clause is no less valid than a security inter-
est in collateral in which the debtor has
rights at the time value is given. A security
interest in after-acquired property is not
merely an “equitable” interest; no further
action by the secured party—such as a sup-
plemental agreement covering the new col-
lateral—is required. This section adopts the
principle of a “continuing general lien” or
“floating lien.” It validates a security inter-
est in the debtor’s existing and (upon acqui-
sition) future assets, even though the debtor
has liberty to use or dispose of collateral
without being required to account for pro-
ceeds or substitute new collateral. See Sec-
tion 9-205. Subsection (a), together with
subsection (c), also validates ‘‘cross-collater-
al” clauses under which collateral acquired
at any time secures advances whenever
made.

3. After-Acquired Consumer Goods.
Subsection (b)(1) makes ineffective an after-
acquired property clause covering consumer
goods (defined in Section 9-109), except as
accessions (see Section 9-335), acquired
more than 10 days after the secured party
gives value. Subsection (b)(1) is unchanged
in substance from the corresponding provi-
sion in former Section 9-204(2).

4. Commercial Tort Claims. Subsec-
tion (b)(2) provides that an after-acquired
property clause in a security agreement does
not reach future commercial tort claims. In
order for a security interest in a tort claim
to attach, the claim must be in existence
when the security agreement is authenticat-
ed. In addition, the security agreement must
describe the tort claim with greater specifici-

ty than simply “all tort claims.” See Section
9-108(e).

5. Future Advances; Obligations Se-
cured. Under subsection (c) collateral may
secure future as well as past or present
advances if the security agreement so pro-
vides. This is in line with the policy of this
Article toward security interests in after-
acquired property under subsection (a). In-
deed, the parties are free to agree that a
security interest secures any obligation
whatsoever. Determining the obligations se-
cured by collateral is solely a matter of con-
struing the parties’ agreement under appli-
cable law. This Article rejects the holdings of
cases decided under former Article 9 that
applied other tests, such as whether a future
advance or other subsequently incurred obli-
gation was of the same or a similar type or
class as earlier advances and obligations se-
cured by the collateral.

6. Sales of Receivables. Subsections’
(a) and (c) expressly validate after-acquired
property and future advance clauses not only
when the transaction is for security purposes
but also when the transaction is the sale of
accounts, chattel paper, payment intangi-
bles, or promissory notes .. This result was
implicit under former Article 9.

7. Financing Statements. The effect
of after-acquired property and future ad-
vance clauses as components of a security
agreement should not be confused with the
requirements applicable to financing state-
ments under this Article’s system of perfec-
tion by notice filing. The references to after-
acquired property clauses and future ad-
vance clauses in this section are limited to
security agreements. There is no need to
refer to after-acquired property or future
advances or other obligations secured in a
financing statement. See Section 9-502,
Comment 2. »

§ 9-205. Useor Disposition of Collateral Permissible.

(a) [When security interest not invalid or fraudulent.] A security inter-
est is not invalid or fraudulent against creditors solely because:

(1) the debtor has the right or ability to:

(A) use, commingle, or dispose of all or part of the collateral, including
returned or repossessed goods;
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(B) collect, compromise, enforce, or otherwise deal with collateral;

(C) accept the return of collateral or make repossessions; or

(D) use, commingle, or dispose of proceeds; or
(2) the secured party fails to require the debtor to account for proceeds or

replace collateral.

(b) [Requirements of possession not relaxed.] This section does not relax
the requirements of possession if attachment, perfection, or enforcement of a
security interest depends upon possession of the collateral by the secured party.

Official Comment

1. Source. Former Section 9-205.

2. Validity of Unrestricted “Floating
Lien.” This Article expressly validates the
“floating lien”” on shifting collateral. See
Sections 9-201, 9-204 and Comment 2. This
section provides that a security interest is
not invalid or fraudulent by reason of the
debtor’s liberty to dispose of the collateral
without being required to account to the
secured party for proceeds or substitute new
collateral. As did former Section 9-205, this
section repeals the rule of Benedict v. Rat-
ner, 268 U.S. 353 (1925), and other cases
which held such arrangements void as a
matter of law because the debtor was given
unfettered dominion or control over collater-
al. The Benedict rule did not effectively dis-
courage or eliminate security transactions in
inventory and receivables. Instead, it forced
financing arrangements to be self-liquidat-
ing. Although this section repeals Benedict,
the filing and other perfection requirements
(see Part 3, Subpart 2, and Part 5) provide
for public notice that overcomes any poten-
tial misleading effects of a debtor’s use and
control of collateral. Moreover, nothing in
this section prevents the debtor and secured
party from agreeing to procedures by which

the secured party polices or monitors collat-
eral or to restrictions on the debtor’s do-
minion. However, this Article leaves these
matters to agreement based on business
considerations, not on legal requirements.

3. Possessory Security Interests.
Subsection (b) makes clear that this section
does not relax the requirements for perfec-
tion by possession under Section 9-315. If a
secured party allows the debtor access to and
control over collateral its security interest
may be or become unperfected.

4. Permissible Freedom for Debtor
to Enforce Collateral. Former Section 9-
205 referred to a debtor’s “liberty. .to col-
lect or compromise accounts or chattel pa-
per.” This section recognizes the broader
rights of a debtor to ‘“‘enforce,’’ as well as to
“collect” and “compromise’ collateral. This
section’s reference to collecting, compromis-
ing, and enforcing ‘“collateral” instead of
“accounts or chattel paper” contemplates
the many other types of collateral that a
debtor may wish to ‘“collect, compromise, or
enforce”: e.g., deposit accounts, documents,
general intangibles, instruments, investment
property, and letter-of-credit rights.

§ 9-206. Security Interest Arising in Purchase or Delivery of Finan-

. cial Asset.

(a) [Security interest when person buys through securities intermedi-
ary.] A security interest in favor of a securities intermediary attaches to a person’s

security entitlement if:

(1) the person buys a financial asset through the securities intermediary in a
transaction in which the person is obligated to pay the purchase price to
the securities intermediary at the time of the purchase; and

(2) the securities intermediary credits the financial asset to the buyer’s securi-
ties account before the buyer pays the securities intermediary.
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(b) [Security interest secures obligation to pay for financial asset.]
The security interest described in subsection (a) secures the person’s obligation to

pay for the financial asset.

(c) [Security interest in payment against delivery transaction.] A secu-
rity interest in favor of a person that delivers a certificated security or other
financial asset represented by a writing attaches to the security or other financial

asset if:

(1) the security or other financial asset:

(A) in the ordinary course of business is transferred by delivery with any
‘necessary indorsement or assignment; and

(B) is delivered under an agreement between persons in the business of
dealing with such securities or financial assets; and

(2) the agreement calls for delivery against payment.

(d) [Security interest secures obligation to pay for delivery.] The
security interest described in subsection (c) secures the obligation to make payment

for the delivery.

Official Comment

1. Source. Former 9-116.

2. Codification of ‘“Broker’s Lien.”
Depending upon a securities intermediary’s
arrangements with its entitlement holders,
the securities intermediary may treat the
entitlement holder as entitled to financial
assets before the entitlement holder has ac-
tually made payment for them. For example,
many brokers permit retail customers to pay
for financial assets by check. The broker
may not receive final payment of the check
until several days after the broker has cred-
ited the customer’s securities account for the
financial assets. Thus, the customer will
have acquired a security entitlement prior to
payment. Subsection (a) provides that, in
such circumstances, the securities intermedi-
ary has a security interest in the entitlement
holder’s security entitlement. Under subsec-
tion (b) the security interest secures the
customer’s obligation to pay for the financial
asset in question. Subsections (a) and (b)
codify and adapt to the indirect holding sys-
tem the so-called “broker’s lien,” which has
long been recognized. See Restatement, Se-
curity § 12.

3. Financial Assets Delivered
Against Payment. Subsection (c) creates a
security interest in favor of persons who
deliver certificated securities or other finan-
cial assets in physical form, such as money

market instruments, if the agreed payment
is not received. In some arrangements for
settlement of transactions in physical finan-
cial assets, the seller’s securities custodian
will deliver physical certificates to the buy-
er’s securities custodian and receive a time-
stamped delivery receipt. The buyer’s securi-
ties custodian will examine the certificate to
ensure that it is in good order, and that the
delivery matches a trade in which the buyer
has instructed the seller to deliver to that
custodian. If all is in order, the receiving
custodian will settle with the delivering cus-
todian through whatever funds settlement
system has been agreed upon or is used by
custom and usage in that market. The un-
derstanding of the trade, however, is that
the delivery is conditioned upon payment, so
that if payment is not made for any reason,
the security will be returned to the deliverer.
Subsection (¢) clarifies the rights of persons
making deliveries in such circumstances. It
provides the person making delivery with a
security interest in the securities or other
financial assets; under subsection (d), the
security interest secures the seller’s right to
receive payment for the delivery. Section 8~
301 specifies when delivery of a certificated
security occurs; that section should be ap-
plied as well to other financial assets as well
for purposes of this section.
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4. Automatic Attachment and Per-
fection. Subsections (a) and (c) refer to
attachment of a security interest. Attach-
ment under this section has the same inci-
dents (enforceability, right to proceeds, etc.)
as attachment under Section 9-203. This
section overrides the general attachment
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rules in Section 9-203. See Section 9-203(c).
A securities intermediary’s security interest
under subsection (a) is perfected by control
without further action. See Section 8-106
(control); 9-314 (perfection). Security inter-
ests arising under subsection (c¢) are auto-
matically perfected. See Section 9-309(9).

[SUBPART 2. RIGHTS AND DUTIES]

§ 9-207. Rights and Duties of Secured Party Having Possession or
Control of Collateral.

(a) [Duty of care when secured party in possession.] Except as otherwise
provided in subsection (d), a secured party shall use reasonable care in the custody
and preservation of collateral in the secured party’s possession. In the case of
chattel paper or an instrument, reasonable care includes taking necessary steps to
preserve rights against prior parties unless otherwise agreed.

(b) [Expenses, risks, duties, and rights when secured party in posses-
sion.] Except as otherwise provided in subsection (d), if a secured party has
possession of collateral:

(1) reasonable expenses, including the cost of insurance and payment of taxes
or other charges, incurred in the custody, preservation, use, or operation of
the collateral are chargeable to the debtor and are secured by the collater-

al;
(2) the risk of accidental loss or damage is on the debtor to the extent of a
deficiency in any effective insurance coverage;

(3) the secured party shall keep the collateral identifiable, but fungible collat-
eral may be commingled; and

(4) the secured party may use or operate the collateral:
(A) for the purpose of preserving the collateral or its value;
(B) as permitted by an order of a court having competent jurisdiction; or

(C) except in the case of consumer goods, in the manner and to the extent
agreed by the debtor.

(c) [Duties and rights when secured party in possession or control.]
Except as otherwise provided in subsection (d), a secured party having possession
of collateral or control of collateral under Section 9-104, 9-105, 9-106, or 9-107:

(1) may hold as additional security any proceeds, except money or funds,
received from the collateral;

(2) shall apply money or funds received from the collateral to reduce the
secured obligation, unless remitted to the debtor; and

(3) may create a security interest in the collateral.

(d) [Buyer of certain rights to payment.] If the secured party is a buyer of
accounts, chattel paper, payment intangibles, or promissory notes or a consignor:

(1) subsection (a) does not apply unless the secured party is entitled under an
agreement:
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(A) to charge back uncollected collateral; or

(B) otherwise to full or limited recourse against the debtor or a secondary
obligor based on the nonpayment or other default of an account debtor
or other obligor on the collateral; and

(2) subsections (b) and (c) do not apply.

Official Comment

1. Source. Former Section 9-207.

2. Duty of Care for Collateral in Se-
cured Party’s Possession. Like former
section 9-207, subsection (a) imposes a duty
of care, similar to that imposed on a pledgee
at common law, on a secured party in pos-
session of collateral. See Restatement, Secu-
rity §§ 17, 18. In many cases a secured party
in possession of collateral may satisfy this
duty by notifying the debtor of action that
should be taken and allowing the debtor to
take the action itself. If the secured party
itself takes action, its reasonable expenses
may be added to the secured obligation. The
revised definitions of “‘collateral,” ‘“debtor,”
and ‘“‘secured party’ in Section 9-102 make
this section applicable to collateral subject to
an agricultural lien if the collateral is in the
lienholder’s possession. Under Section 1-102
the duty to exercise reasonable care may not
be disclaimed by agreement, although under
that section the parties remain free to deter-
mine by agreement standards that are not
manifestly unreasonable as to what consti-
tutes reasonable care. Unless otherwise
agreed, for a secured party in possession of
chattel paper or an instrument, reasonable
care includes the preservation of rights
against prior parties. The secured party’s
right to have instruments or documents in-
dorsed or transferred to it or its order is
dealt with in the relevant sections of Articles
3, 7, and 8. See Sections 3-201, 7-506, 8-
304(d). ‘

3. Specific Rules When Secured Par-
ty in Possession or Control of Collater-
al. Subsections (b) and (c¢) provide rules fol-
lowing common-law precedents which apply
unless the parties otherwise agree. The rules
in subsection (b) apply to typical issues that
may arise while a secured party is in posses-
sion of collateral, including expenses, insur-
ance, and taxes, risk of loss or damage, iden-
tifiable and fungible collateral, and use or

operation of collateral. Subsection (¢) con-
tains rules that apply in certain circum-
stances that may arise when a secured party
is in either possession or control of collater-
al. These circumstances include the secured
party’s receiving proceeds from the collateral
and the secured party’s creation of a security
interest in the collateral. '

4. Applicability Following Default.
This section applies when the secured party
has possession of collateral either before or
after default. See Sections 9-601(b), 9-609.
Subsection (b)}(4)(C) limits agreements con-
cerning the use or operation of collateral to
collateral other than consumer goods. Under -
Section 9-602(1), a debtor cannot waive or
vary that limitation.

5. “Repledges” and Right of Re-
demption. Subsection (c)(3) eliminates the
qualification in former Section 9-207 to the
effect that the terms of a “repledge’”’ may
not ‘“impair”’-a debtor’s ‘“‘right to redeem”
collateral. The change is primarily for clarifi-
cation. There is no basis on which to draw
from subsection (c¢)(3) any inference concern-
ing the debtor’s right to redeem the collater-
al. The debtor enjoys that right under Sec-
tion 9-623; this section need not address it.
For example, if the collateral is a negotiable
note that the secured party (SP-1) repledges
to SP-2, nothing in this section suggests
that the debtor (D) does not retain the right
to redeem the note upon payment to SP-1 of
all obligations secured by the note. But, as
explained below, the debtor’s unimpaired
right to redeem as against the debtor’s origi-
nal secured party nevertheless may not be
enforceable as against the new secured par-
ty. ,

In resolving questions that arise from the
creation of a security interest by SP-1, one
must take care to distinguish D’s rights
against SP-1 from D’s rights against SP-2.
Once D discharges the .secured obligation, D
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becomes entitled to the note; SP-1 has no
legal basis upon which to withhold it. If, as a
practical matter, SP-1 is unable to return
the note because SP-2 holds it as collateral
for SP-1’s unpaid debt, then SP-1 is liable
to D under the law of conversion.

Whether SP-2 would be liable to D de-
pends on the relative priority of SP-2’s secu-
rity interest and D’s interest. By permitting
SP-1 to create a security interest in the
collateral (repledge), subsection (c)(3) pro-
vides a statutory power for SP-1 to give SP-
2 a security interest (subject, of course, to
any agreement by SP-1 not to give a securi-
ty interest). In the vast majority of cases
where repledge rights are significant, the
security interest of the second secured party,
SP-2 in the example, will be senior to the
debtor’s interest. By virtue of the debtor’s
consent or applicable legal rules, SP-2 typi-
cally would cut off D’s rights in investment
property or be immune from D’s claims. See
Sections 9-331, 3-306 (holder in due course),
8-303 (protected purchaser), 8-502 (acquisi-
tion of a security entitlement), 8-503(e) (ac-
tion by entitlement holder). Moreover, the
expectations and business practices in some
markets, such as the securities markets, are
such that D’s consent to SP-2’s taking free
of D’s rights inheres in D’s creation of SP-
1’s security interest which gives rise to SP-
1’s power under this section. In these situa-
tions, D would have no right to recover the
collateral or recover damages from SP-2.
Nevertheless, D would have a damage claim
against SP-1 if SP-1 had given a security
interest to SP-2 in breach of its agreement
with D. Moreover, if SP-2’s security interest
secures an amount that is less than the
amount secured by SP-1’s security interest
(granted by D), then D’s exercise of its right
to redeem would provide value sufficient to
discharge SP-1’s obligations to SP-2.

For the most part this section does not
change the law under former Section 9-207,
although eliminating the reference to the
debtor’s right of redemption may alter the
secured party’s right to repledge in one re-
spect. Former Section 9-207 could have been
read to limit the secured party’s statutory
right to repledge collateral to repledge trans-
actions in which the collateral did not secure
a greater obligation than that of the original
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debtor. Inasmuch as this is a matter normal-
ly dealt with by agreement between the
debtor and secured party, any change would
appear to have little practical effect.

6. “Repledges” of Investment Prop-
erty. The following example will aid the
discussion of “repledges” of investment
property.

Example. Debtor grants Alpha Bank a

security interest in a security entitlement

that includes 1000 shares of XYZ Co. stock
that Debtor holds through an account
with Able & Co. Alpha does not have an
account with Able. Alpha uses Beta Bank
as its securities custodian. Debtor in-
structs Able to transfer the shares to Beta,
for the account of Alpha, and Able does so.

Beta then credits Alpha’s account. Alpha

has control of the security entitlement for

the 1000 shares under Section 8-106(d).

(These are the facts of Example 2, Section

8-106, Comment 4.) Although, as between

Debtor and Alpha, Debtor may have be- -

come the beneficial owner of the new secu-

rities entitlement with Beta, Beta has
agreed to act on Alpha’s entitlement or-
ders because, as between Beta and Alpha,

Alpha has become the entitlement holder.

Next, Alpha grants Gamma Bank a securi-
ty interest in the security entitlement with
Beta that includes the 1000 shares of XYZ
Co. stock. In order to afford Gamma control
of the entitlement, Alpha instructs Beta to
transfer the stock to Gamma’s custodian,
Delta Bank, which credits Gamma’s account
for 1000 shares. At this point Gamma holds
its securities entitlement for its benefit as
well as that of its debtor, Alpha. Alpha’s
derivative rights also are for the benefit of
Debtor.

In many, probably most, situations and at
any particular point in time, it will be impos-
sible for Debtor or Alpha to ‘‘trace” Alpha’s
“repledge’’ to any particular securities enti-
tlement or financial asset of Gamma or any-
one else. Debtor would retain, of course, a
right to redeem the collateral from Alpha
upon satisfaction of the secured obligation.
However, in the absence of a traceable inter-
est, Debtor would retain only a personal
claim against Alpha in the event Alpha failed
to restore the security entitlement to Debt-
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or. Moreover, even in the unlikely event that
Debtor could trace a property interest, in the
context of the financial markets, normally
the operation of this section, Debtor’s explic-
it agreement to permit Alpha to create a
senior security interest, or legal rules per-
mitting Gamma to cut off Debtor’s rights or
become immune from Debtor’s claims would
effectively subordinate Debtor’s interest to
the holder of a security interest created by
Alpha. And, under the shelter principle, all
subsequent transferees would obtain inter-
ests to which Debtor’s interest also would be
subordinate.

7. Buyers of Chattel Paper and Oth-
er Receivables; Consignors. This section
has been revised to reflect the fact that a
seller of accounts, chattel paper, payment
intangibles, or promissory notes retains no
interest in the collateral and so is not disad-
vantaged by the secured party’s noncompli-
ance with the requirements of this section.
Accordingly, subsection (d) provides that
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subsection (a) applies only to security inter-
ests that secure an obligation and to sales of
receivables in which the buyer has recourse
against the debtor. (Of course, a buyer of
accounts or payment intangibles could not
have “possession’ of original collateral, but
might have possession of proceeds, such as
promissory notes or checks.) The meaning of
“recourse’’ in this respect is limited to re-
course arising out of the account debtor’s
failure to pay or other default.

Subsection (d) makes subsections (b) and
(c) inapplicable to buyers of accounts, chattel
paper, payment intangibles, or promissory
notes and consignors. Of course, there is no
reason to believe that a buyer of receivables
or a consignor could not, for example, create
a security interest or otherwise transfer an
interest in the collateral, regardless of who
has possession of the collateral. However,
this section leaves the rights of those owners
to law other than Article 9.

§ 9-208. Additional Duties of Secured Party Having Control of Col-

lateral.

(a) [Applicability of section.] This section applies to cases in which there is
no outstanding secured obligation and the secured party is not committed to make
advances, incur obligations, or otherwise give value. )

(b) [Duties of secured party after receiving demand from debtor.]
Within 10 days after receiving an authenticated demand by the debtor:

(1) a secured party having control of a deposit account under Section 9-
104(a)(2) shall send to the bank with which the deposit account is main-
tained an authenticated statement that releases the bank from any further
obligation to comply with instructions originated by the secured party;

(2) a secured party having control of a deposit account under Section 9-

104(a)(3) shall:

(A) pay the debtor the balance on deposit in the deposit account; or
(B) transfer the balance on deposit into a deposit account in the debtor’s

name,

(3) a secured party, other than a buyer, having control of electromc chattel

paper under Section 9-105 shall:

(A) communicate the authoritative copy of the electronic chattel papef to
the debtor or its designated custodian;

(B) if the debtor designates a custodian that is the designated custodlan
with which the authoritative copy of the electronic chattel paper is
maintained for the secured party, ‘communicate to the custodian an
authenticated record releasing the designated custodian from any
further obligation to comply with instructions originated by the se-
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cured party and instructing the custodian to comply with instructions

originated by the debtor; and

(C) take appropriate action to enable the debtor or its designated custodi-
an to make copies of or revisions to the authoritative copy which add
or change an identified assignee of the authoritative copy without the

consent of the secured party;

(4) a secured party having control of investment property. under Section 8-
106(d)(2) or 9-106(b) shall send to the securities intermediary or commodi-
ty intermediary with which the security entitlement or commodity contract
is maintained an authenticated record that releases the securities interme-

- diary or commodity intermediary from any further obligation to comply
with entitlement orders or directions originated by the secured party; and

(5) a secured party having control of a letter-of-credit right under Section 9-
107 shall send to each person having an unfulfilled obligation to pay or
deliver proceeds of the letter of credit to the secured party an authenticat-
ed release from any further obligation to pay or deliver proceeds of the
letter of credit to the secured party.

Official Comment

1. Source. New.

2. Scope and Purpose. This section im-
poses duties on a secured party who has
control of a deposit account, electronic chat-
tel paper, investment property, or a letter-of-
credit right. The duty to terminate the se-
cured party’s control is analogous to the
duty to file a termination statement, im-
posed by Section 9-513. Under subsection
(a), it applies only when there is no out-
standing secured obligation and the secured
party is not committed to give value. The
requirements of this section can be varied by
agreement under Section 1-102(3). For ex-
ample, a debtor could by contract agree that
the secured party may comply with subsec-
tion (b) by releasing control more than 10
days after demand. Also, duties under this
section should not be read to conflict with
the terms of the collateral itself. For exam-
ple, if the collateral is a time deposit ac-
count, subsection (b)(2) should not require a
secured party with control to make an early
withdrawal of the funds (assuming that were
possible) in order to pay them over to the

debtor or put them in an account in the
debtor’s name.

3. Remedy for Failure to Relinquish
Control. If a secured party fails to comply
with the requirements of subsection (b), the
debtor has the remedy set forth in Section
9-625(e). This remedy is identical to that
applicable to failure to provide or file a ter-
mination statement under Section 9-513.

4. Duty to Relinquish Possession.
Although Section 9-207 addresses directly
the duties of a secured party in possession
of collateral, that section does not require
the secured party to relinquish possession
when the secured party ceases to hold a
security interest. Under common law, ab-
sent agreement to the contrary, the failure
to relinquish possession of collateral upon
satisfaction of the secured obligation would
constitute a conversion. Inasmuch as prob-
lems apparently have not surfaced in the
absence of statutory duties under former
Article 9 and the common-law duty appears
to have been sufficient, this Article does
not impose a statutory duty to relinquish
possession.

§ 9-209. Duties of Secured Party if Account Debtor Has Been Noti-

fied of Assignment.

(a) [Applicability of section.] Except as otherwise provided in subsection

(c), this section applies if:
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(1) there is no outstanding secured obligation; and

(2) the secured party is not committed to make advances, incur obligations, or
otherwise give value.

(b) [Duties of secured party after receiving demand from debtor.]
Within 10 days after receiving an authenticated demand by the debtor, a secured
party shall send to an account debtor that has received notification of an assign-
ment to the secured party as assignee under Section 9-406(a) an authenticated

record that releases the account debtor from any further obligation to the secured

party.

(¢) [Inapplicability to sales.] This section does not apply to an assignment
constituting the sale of an account, chattel paper, or payment intangible.

Official Comment

1. Source. New.

2. Scope and Purpose. Like Sections
9-208 and 9-513, which require a secured
party to relinquish control of collateral and
to file or provide a termination statement for
a financing statement, this section requires a
secured party to free up collateral when
there no longer is any outstanding secured
obligation or any commitment to give value
in the future. This section addresses the case

in which account debtors have been notified
to pay a secured party to whom the receiv-
ables have been assigned. It requires the
secured party (assignee) to inform the ac-
count debtors that they no longer are obli-
gated to make payment to the secured party.
See subsection (b). It does not apply to ac-
count debtors whose obligations on an ac--
count, chattel paper, or payment intangible
have been sold. See subsection (c).

§ 9-210. Request for Accounting; Request Regarding List of Collater-
al or Statement of Account.

(a) [Definitions.] In this section: |

(1) “Request’” means a record of a type described in paragraph (2), (3), or (4).

(2) “Request for an accounting” means a record authenticated by a debtor
requesting that the recipient provide an accounting of the unpaid obli-

gations secured by collateral and reasonably 1dent1fy1ng the transaction or
relationship that is the subject of the request.

(3) “Request regarding a list of collateral”” means a record authenticated by a
debtor requesting that the recipient approve or correct a list of what the
debtor believes to be the collateral securing an obligation and reasonably
identifying the transactlon or relationship that is the subject of the
request.

(4) “Request regarding a statement of account” means a record authenticated
by a debtor requesting that the recipient approve or correct a statement
indicating what the debtor believes to be the aggregate amount of unpaid
obligations secured by collateral as of a specified date and reasonably
identifying the transaction or relationship that is the subject of the
request. '

(b) [Duty to respond to requests.] Subject to subsections (c), (d), (e), and

(f), a secured party, other than a buyer of accounts, chattel paper, payment
intangibles, or promissory notes or a con51gnor shall comply with a request within
14 days after receipt:
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(1) in the case of a request for an accounting, by authenticating and sending to
the debtor an accounting; and

(2) in the case of a request regarding a list of collateral or a request regarding
a statement of account, by authenticating and sending to the debtor an
approval or correction.

(c) [Request regarding list of collateral; statement concerning type of
collateral.] A secured party that claims a security interest in all of a particular
type of collateral owned by the debtor may comply with a request regarding a list of
collateral by sending to the debtor an authenticated record including a statement
to that effect within 14 days after receipt.

(d) [Request regarding list of collateral; no interest claimed.] A person
that receives a request regarding a list of collateral, claims no interest in the
collateral when it receives the request, and claimed an interest in the collateral at
an earlier time shall comply with the request within 14 days after receipt by
sending to the debtor an authenticated record:

(1) disclaiming any interest in the collateral; and

(2) if known to the recipient, providing the name and mailing address of any
assignee of or successor to the recipient’s interest in the collateral.

(e) [Request for accounting or regarding statement of account; no
interest in obligation claimed.] A person that receives a request for an
accounting or a request regarding a statement of account, claims no interest in the
obligations when it receives the request, and claimed an interest in the obligations
at an earlier time shall comply with the request within 14 days after receipt by
sending to the debtor an authenticated record:

(1) disclaiming any interest in the obligations; and

(2) if known to the recipient, providing the name and mailing address of any
assignee of or successor to the recipient’s interest in the obligations.

(f) [Charges for responses.] A debtor is entitled without charge to one
response to a request under this section during any six-month period. The secured
party may require payment of a charge not exceeding $25 for each additional
response.

Official Comment
102), but generally not to sales of receiv-
ables. See subsection (b).

3. Requests by Debtors Only. A fi-
nancing statement filed under Part 5 may

1. Source. Former Section 9-208.

2. Scope and Purpose. This section
provides a procedure whereby a debtor may
obtain from a secured party information

about the secured obligation and the collat-
eral in which the secured party may claim a
security interest. It clarifies and resolves
some of the issues that arose under former
Section 9-208 and makes information con-
cerning the secured indebtedness readily
available to debtors, both before and after
default. It applies to agricultural lien trans-

actions (see the definitions of ‘“‘debtor,” ‘‘se-
cured party,” and ‘‘collateral” in Section 9-

disclose only that a secured party may have
a security interest in specified types of col-
lateral. In most cases the financing state-
ment will contain no indication of the obli-
gation (if any) secured, whether any security
interest actually exists, or the particular
property subject to a security interest. Be-
cause creditors of and prospective purchas-
ers from a debtor may have legitimate needs
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for more detailed information, it is necessary
to provide a procedure under which the se-
cured party will be required to provide infor-
mation. On the other hand, the secured par-
ty should not be under a duty to disclose any
details of the debtor’s financial affairs to any
casual inquirer or competitor who may in-
quire. For this reason, this section gives the
right to request information to the debtor
only. The debtor may submit a request in
connection with negotiations with subse-
quent creditors and purchasers, as well as
for the purpose of determining the status of
its credit relationship or demonstrating
which of its assets are free of a security
interest. »

4. Permitted Types of Requests for
Information. Subsection (a) contemplates
that a debtor may request three types of
information by submitting three types of
“requests” to the secured party. First, the
debtor may request the secured party to
prepare and send an ‘‘accounting” (defined
in Section 9-102). Second, the debtor may
submit to the secured party a list of collater-
al for the secured party’s approval or correc-
tion. Third, the debtor may submit to the
secured party for its approval or correction a
statement of the aggregate amount of un-
paid secured obligations. Inasmuch as a se-
cured party may have numerous transac-
tions and relationships with a debtor, each
request must identify the relevant transac-
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tions or relationships. Subsections (b) and
(c) require the secured party to respond to a
request within 14 days following receipt of
the request.

5. Recipients Claiming No Interest
in the Transaction. A debtor may be un-
aware that a creditor with whom it has dealt
has assigned its security interest or the se-
cured obligation. Subsections (d) and (e) im-
pose upon recipients of requests under this
section the duty to inform the debtor that
they claim no interest in the collateral or
secured obligation, respectively, and to in-
form the debtor of the name and mailing
address of any known assignee or successor.
As under subsections (b) and (c¢), a response
to a request under subsection (d) or (e) is
due 14 days following receipt.

6. Waiver; Remedy for Failure to
Comply. The debtor’s rights under this sec-
tion may not be waived or varied. See Sec-
tion 9-602(2). Section 9-625 sets forth the
remedies for noncompliance with the re--
quirements of this section.

7. Limitation on Free Responses to
Requests. Under subsection (f), during a
six-month period a debtor is entitled to re-
ceive from the secured party one free re-
sponse to a request. The debtor is not en-
titled to a free response to each type of
request (i.e., three free responses) during a
six-month period.

PART 3
PERFECTION AND PRIORITY

[SUBPART 1.

§ 9-301.
ests.

LAW GOVERNING PERFECTION AND PRIORITY]

Law Governing Perfection and Priority of Security Inter-

Except as otherwise provided in Sections 9-303 through 9-306, the following
rules determine the law governing perfection, the effect of perfection or nonperfec-
tion, and the priority of a security interest in collateral:

(1) Except as otherwise provided in this section, while a debtor is located in a

jurisdiction, the local law of that jurisdiction governs perfection, the effect of
perfection or nonperfection, and the priority of a security interest in collateral.

(2) While collateral is located in a jurisdiction, the local law of that jurisdiction
governs perfection, the effect of perfection or nonperfection, and the priority of a
possessory security interest in that collateral.
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(3) Except as otherwise provided in paragraph (4), while negotiable docu-
ments, goods, instruments, money, or tangible chattel paper is located in a
jurisdiction, the local law of that jurisdiction governs:

(A) perfection of a security interest in the goods by filing a fixture filing;
(B) perfection of a security interest in timber to be cut; and
(C) the effect of perfection or nonperfection and the priority of a nonpossesso-

ry security interest in the collateral.

(4) The local law of the jurisdiction in which the wellhead or minehead is
located governs perfection, the effect of perfection or nonperfection, and the
priority of a security interest in as-extracted collateral.

Official Comment

1. Source. Former Sections 9-103(1)(a),
(b), 9-103(3)(a), (b), 9-103(5), substantially
modified.

2. Scope of This Subpart. Part 3, Sub-
part 1 (Sections 9-301 through 9-307) con-
tains choice-of-law rules similar to those of
former Section 9-103. Former Section 9-103
generally addresses which State's law gov-
erns “perfection and the effect of perfection
or non-perfection of’ security interests. See,
e.g., former Section 9-103(1)(b). This Article
follows the broader and more precise formu-
lation in former Section 9-103(6)(b), which
was revised in connection with the promul-
gation of Revised Article 8 in 1994: “‘perfec-
tion, the effect of perfection or non-perfec-
tion, and the priority of”’ security interests.
Priority, in this context, subsumes all of the
rules in Part 3, including “‘cut off”’ or “‘take
free” rules such as Sections 9-317(b), (c),
and (d), 9-320(a), (b), and (d), and 9-332.
This subpart does not address choice of law
for other purposes. For example, the law
applicable to issues such as attachment, va-
lidity, characterization (e.g., true lease or
security interest), and enforcement is gov-
erned by the rules in Section 1-105; that
governing law typically is specified in the
same agreement that contains the security
agreement. And, another jurisdiction’s law
may govern other third-party matters ad-
dressed in this Article. See Section 9-401,
Comment 3.

3. Scope of Referral. In designating
the jurisdiction whose law governs, this Arti-
cle directs the court to apply only the sub-
stantive (“local’’) law of a particular jurisdic-
tion and not its choice-of-law rules.
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Example 1: Litigation over the priority of
a security interest in accounts arises in
State X. State X has adopted the official
text of this Article, which provides that
priority is determined by the local law of
the jurisdiction in which the debtor is lo-
cated. See Section 9-301(1). The debtor is
located in State Y. Even if State Y has
retained former Article 9 or enacted a
nonuniform choice-of-law rule (e.g., one
that provides that perfection is governed
by the law of State Z), a State X court
should look only to the substantive law of
State Y and disregard State Y’s choice-of-
law rule. State Y’s substantive law (e.g.,
its Section 9-501) provides that financing
statements should be filed in a filing office
in State Y. Note, however, that if the
identical perfection issue were to be liti-
gated in State Y, the court would look to
State Y's former Section 9-103 or nonuni-
form 9-301 and conclude that a filing in
State Y is ineffective.

Example 2: In the preceding Example,
assume that State X has adopted the offi-
cial text of this Article, and State Y has
adopted a nonuniform Section 9-301(1)
under which perfection is governed by the
whole law of State X, including its choice-
of-law rules. If litigation occurs in State X,
the court should look to the substantive
law of State Y, which provides that financ-
ing statements are to be filed in a filing
office in State Y. If litigation occurs in
State Y, the court should look to the law of
State X, whose choice-of-law rule requires
that the court apply the substantive law of
State Y. Thus, regardless of the jurisdic-




Art. 9

tion in which the litigation arises, the fi-
nancing statement should be filed in State
Y.

4. Law Governing Perfection: Gener-
al Rule. Paragraph (1) contains the general
rule: the law governing perfection of security
interests in both tangible and intangible col-
lateral, whether perfected by filing or auto-
matically, is the law of the jurisdiction of the
debtor’s location, as determined under Sec-
tion 9-307.

Paragraph (1) substantially simplifies the
choice-of-law rules. Former Section 9-103
contained different choice-of-law rules for
different types of collateral. Under Section
9-301(1), the law of a single jurisdiction
governs perfection with respect to most
types of collateral, both tangible and intangi-
ble. Paragraph (1) eliminates the need for
former Section 9-103(1)(c), which concerned
purchase-money security interests in tangi-
ble collateral that is intended to move from
one jurisdiction to the other. It is likely to
reduce the frequency of cases in which the
governing law changes after a financing
statement is properly filed. (Presumably,
debtors change their own location less fre-
quently than they change the location of
their collateral.) The approach taken in
paragraph (1) also eliminates some difficult
priority issues and the need to distinguish
between ‘‘mobile’’ and “ordinary” goods,
and it reduces the number of filing offices in
which secured parties must file or search
when collateral is located in several jurisdic-
tions.

5. Law Governing Perfection: Excep-
tions. The general rule is subject to several
exceptions. It does not apply to goods cov-
ered by a certificate of title (see Section 9-
303), deposit accounts (see Section 9-304),
investment property (see Section 9-305), or
letter-of-credit rights (see Section 9-306).
Nor does it apply to possessory security. in-
terests, i.e., security interests that the se-
cured party has perfected by taking posses-
sion of the collateral (see paragraph (2)),
security interests perfected by filing a fix-
ture filing (see subparagraph (3)(A)), securi-
ty interests in timber to be cut (subpara-
graph (3)(B)), or security interests in as-
extracted collateral (see paragraph (4)).
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a. Possessory Security Interests.
Paragraph (2) applies to possessory security
interests and provides that perfection is gov-
erned by the local law of the jurisdiction in
which the collateral is located. This is the
rule of former Section 9-103(1)(b), except
paragraph (2) eliminates the troublesome
“last event” test of former law.

The distinction between nonpossessory
and possessory security interests creates the
potential for the same jurisdiction to apply
two different choice-of-law rules to deter-
mine perfection in the same collateral. For
example, were a secured party in possession
of an instrument or document to relinquish
possession in reliance on temporary perfec-
tion, the applicable law immediately would
change from that of the location of the col-
lateral to that of the location of the debtor.
The applicability of two different choice-of-
law rules for perfection is unlikely to lead to
any material practical problems. The perfec-
tion rules of one Article 9 jurisdiction are -
likely to be identical to those of another.
Moreover, under paragraph (3), the relative
priority of competing security interests in
tangible collateral is resolved by reference to
the law of the jurisdiction in which the col-
lateral is located, regardless of how the secu-
rity interests are perfected.

b. Fixtures. Application of the general
rule in paragraph (1) to perfection of a secu-
rity interest in fixtures would yield strange
results. For example, perfection of a security
interest in fixtures located in Arizona and
owned by a Delaware corporation would be
governed by the law of Delaware. Although
Delaware law would send one to a filing
office in Arizona for the place to file a fi-
nancing statement as a fixture filing, see
Section 9-501, Delaware law would not take
account of local, nonuniform, real-property
filing and recording requirements that Ari-
zona law might impose. For this reason,
paragraph (3)(A) contains a spécial rule for
security interests perfected by a fixture fil-
ing; the law of the jurisdiction in which the
fixtures are located governs perfection, in-
cluding -the formal requisites of a fixture
filing. Under paragraph (3)(C), the same law
governs priority. Fixtures are ‘‘goods” as
defined in Section 9-102.
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¢. Timber to Be Cut. Application of the
general rule in paragraph (1) to perfection of
a security interest in timber to be cut would
yield undesirable results analogous to those
described with respect to fixtures. Paragraph
(3)(B) adopts a similar solution: perfection is
governed by the law of the jurisdiction in
which the timber is located. As with fixtures,
under paragraph (3)(C), the same law gov-
erns priority. Timber to be cut also is
“goods’ as defined in Section 9-102.

Paragraph {3)(B) applies only to ‘“‘timber
to be cut,” not to timber that has been cut.
Consequently, once the timber is cut, the
general choice-of-law rule in paragraph (1)
becomes applicable. To ensure continued
perfection, a secured party should file in
both the jurisdiction in which the timber to
be cut is located and in the state where the
debtor is located. The former filing would be
with the office in which a real property
mortgage would be filed, and the latter
would be a central filing. See Section 9-501.

d. As-Extracted Collateral. Paragraph
(4) adopts the rule of former Section 9-
103(5) with respect to certain security inter-
ests in minerals and related accounts. Like
security interests in fixtures perfected by
filing a fixture filing, security interests in
minerals that are as-extracted collateral are
perfected by filing in the office designated
for the filing or recording of a mortgage on
the real property. For the same reasons, the
law governing perfection and priority is the
law of the jurisdiction in which the wellhead
or minehead is located.

6. Change in Law Governing Perfec-
tion. When the debtor changes its location
to another jurisdiction, the jurisdiction
whose law governs perfection under para-
graph (1) changes, as well. Similarly, the law
governing perfection of a possessory security
interest in collateral under paragraph (2)
changes when the collateral is removed to
another jurisdiction. Nevertheless, these
changes will not result in an immediate loss
of perfection. See Section 9-316(a), (b).

7. Law Governing Effect of Perfec-
tion and Priority: Goods, Documents,
Instruments, Money, Negotiable Docu-
ments, and Tangible Chattel Paper. Un-
der former Section 9-103, the law of a single
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jurisdiction governed both questions of per-
fection and those of priority. This Article
generally adopts that approach. See para-
graph (1). But the approach may create
problems if the debtor and collateral are
located in different jurisdictions. For exam-
ple, assume a security interest in equipment
located in Pennsylvania is perfected by filing
in Nlinois, where the debtor is located. If the
law of the jurisdiction in which the debtor is
located were to govern priority, then the
priority of an execution lien on goods located
in Pennsylvania would be governed by rules
enacted by the Illinois legislature.

To address this problem, paragraph (3)(C)
divorces questions of perfection from ques-
tions of ‘“‘the effect of perfection or nonper-
fection and the priority of a security inter-
est.”” Under paragraph (3)(C), the rights of
competing claimants to tangible collateral
are resolved by reference to the law of the
jurisdiction in which the collateral is located.
A similar bifurcation applied to security in-
terests in investment property under former
Section 9-103(6). See Section 9-305.

Paragraph (3)(C) applies the law of the
situs to determine priority only with respect
to goods (including fixtures), instruments,
money, negotiable documents, and tangible
chattel paper. Compare former Section 9-
103(1), which applied the law of the location
of the collateral to documents, instruments,
and ‘“ordinary” (as opposed to ‘“‘mobile’’)
goods. This Article does not distinguish
among types of goods. The ordinary/mobile
goods distinction appears to address con-
cerns about where to file and search, rather
than concerns about priority. There is no
reason to preserve this distinction under the
bifurcated approach.

Particularly serious confusion may arise
when the choice-of-law rules of a given juris-
diction result in each of two competing secu-
rity interests in the same collateral being
governed by a different priority rule. The
potential for this confusion existed under
former Section 9-103(4) with respect to
chattel paper: Perfection by possession was
governed by the law of the location of the
paper, whereas perfection by filing was gov-
erned by the law of the location of the debt-
or. Consider the mess that would have been
created if the language or interpretation of
former Section 9-308 were to differ in the
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two relevant States, or if one of the relevant
jurisdictions (e.g., a foreign country) had not
adopted Article 9. The potential for confu-
sion could have been exacerbated when a
secured party perfected both by taking pos-
session in the State where the collateral is
located (State A) and by filing in the State
where the debtor is located (State B)—a
common practice for some chattel paper fi-
nancers. By providing that the law of the
jurisdiction in which the collateral is located
governs priority, paragraph (3) substantlally
diminishes this problem. -

8. Non-U.S. Debtors. This Article ap-
plies the same choice-of-law rules to all debt-
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ors, foreign and domestic. For example, it
adopts the bifurcated approach for determin-
ing the law applicable to security interests in
goods and other tangible collateral. See Com-
ment 5.a., above. The Article contains a new
rule specifying the location of non-U.S. debt-
ors for purposes of this Part. The rule ap-
pears in Section 9-307 and is explained in
the Reporters’ Comments following that sec-
tion. Former Section 9-103(3)(¢), which con-
tained a special choice-of-law rule governing
security interests created by debtors located
in a non-U.S. jurisdiction, proved unsatisfac-
tory and was deleted.

Law Governing Perfection and Priority of Agricultural

While farm products are located in a jurisdiction, the local law of that
jurisdiction governs perfection, the effect of perfection or nonperfection, and the
priority of an agricultural lien on the farm products.

Official Comment

1. Source. New.

2. Agricultural Liens. This section pro-
vides choice-of-law rules for agricultural
liens on farm products. Perfection, the effect
of perfection or nonperfection, and priority
all are governed by the law of the jurisdic-
tion in which the farm products are located.
Other choice-of-law rules, including Section
1-105, determine which jurisdiction’s law

governs other matters, such as the secured
party’s rights on default. See Section 9-301,
Comment 2. Inasmuch as no agricultural
lien on proceeds arises under this Article,
this section does not expressly apply to pro-
ceeds of agricultural liens. However, if an-
other statute creates an agricultural lien on
proceeds, it may be appropriate for courts to
apply the choice-of-law rule in this section to
determine priority in the proceeds.

§ 9-303. Law Governing Perfection and Priority of Security Inter-
ests in Goods Covered by a Certificate of Title.

(a) [Applicability of section.] This section applies to goods covered by a

certificate of title, even if there is no other relationship between the jurisdiction
under whose certificate of title the goods are covered and the goods or the debtor.

(b) [When goods covered by certificate of title.] Goods become covered by
a certificate of title when a valid application for the certificate of title and the
applicable fee are delivered to the appropriate authority. Goods cease to be covered
by a certificate of title at the earlier of the time the certificate of title ceases to be
effective under the law of the issuing jurisdiction or the time the goods become
covered subsequently by a certificate of title issued by another jurisdiction.

(c) [Applicable law.] The local law of the jurisdiction under whose certificate
of title the goods are covered governs perfection, the effect of perfection or
nonperfection, and the priority of a security interest in goods covered by a
certificate of title from the time the goods become covered by the certificate of title
until the goods cease to be covered by the certificate of title.
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Official Comment

1. Source. Former Section 9-103(2)(a),
(b), substantially revised.

2. Scope of This Section. This section
applies to “‘goods covered by a certificate of
title.” The new definition of “certificate of
title” in Section 9-102 makes clear that this
section applies not only to certificate-of-title
statutes under which perfection occurs upon
notation of the security interest on the cer-
tificate but also to those that contemplate
notation but provide that perfection is
achieved by another method, e.g., delivery of
designated documents to an official. Subsec-
tion (a), which is new, makes clear that this
section applies to certificates of a jurisdiction
having no other contacts with the goods or
the debtor. This result comports with most
of the reported cases on the subject and with
contemporary business practices in the
trucking industry.

3. Law Governing Perfection and
Priority. Subsection (c) is the basic choice-
of-law rule for goods covered by a certificate
of title. Perfection and priority of a security
interest are governed by the law of the juris-
diction under whose certificate of title the
goods are covered from the time the goods
become covered by the certificate of title
until the goods cease to be covered by the
certificate of title.

Normally, under the law of the relevant
jurisdiction, the perfection step would con-
sist of compliance with that jurisdiction’s
certificate-of-title statute and a resulting no-
tation of the security interest on the certifi-
cate of title. See Section 9-311(b). In the
typical case of an automobile or over-the-
road truck, a person who wishes to take a
security interest in the vehicle can ascertain
whether it is subject to any security inter-
ests by looking at the certificate of title. But
certificates of title cover certain types of
goods in some States but not in others. A
secured party who does not realize this may
extend credit and attempt to perfect by filing
in the jurisdiction in which the debtor is
located. If the goods had been titled in an-
other jurisdiction, the lender would be un-
perfected. :

Subsection (b) explains when goods be-
come covered by a certificate of title and

when they cease to be covered. Goods may
become covered by a certificate of title, even
though no certificate of title has issued. For-
mer Section 9-103(2)(b) provided that the
law of the jurisdiction issuing the certificate
ceases to apply upon ‘“surrender” of the
certificate. This Article eliminates the con-
cept of ‘“‘surrender.” However, if the certifi-
cate is surrendered in conjunction with an
appropriate application for a certificate to be
issued by another jurisdiction, the law of the
original jurisdiction ceases to apply because
the goods became covered subsequently by a
certificate of title from another jurisdiction.
Alternatively, the law of the original jurisdic-
tion ceases to apply when the certificate
“ceases to be effective’”’ under the law of
that jurisdiction. Given the diversity in cer-

" tificate-of-title statutes, the term ‘‘effective”

is not defined.

4. Continued Perfection. The fact that
the law of one State ceases to apply under
subsection (b) does not mean that a security
interest perfected under that law becomes
unperfected automatically. In most cases,
the security interest will remain perfected.
See Section 9-316(d), (e). Moreover, a per-
fected security interest may be subject to
defeat by certain buyers and secured parties.
See Section 9-337. '

5. Inventory. Compliance with a certifi-
cate-of-title statute generally is not the
method of perfecting security interests in
inventory. Section 9-311(d) provides that a
security interest created in inventory held by

-a person in the business of selling goods of
-that kind is subject to the normal filing

rules; compliance with a certificate-of-title
statute is not necessary or effective to per-
fect the security interest. Most certificate-of-
title statutes are in accord.

The following example explains the subtle
relationship between this rule and the
choice-of-law rules in Section 9-303 and for-
mer Section 9-103(2): -

Example: Goods are located in State A
and covered by a certificate of title issued
under the law of State A. The State A
certificate of title is ‘“‘clean’’; it does not
reflect a security interest. Owner takes the
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goods to State B and sells (trades in) the
goods to Dealer, who is in the business of
selling goods of that kind and is located
(within the meaning of Section 9-307) in
State B. As is customary, Dealer retains
the duly assigned State A certificate of
title pending resale of the goods. Dealer’s
inventory financer, SP, obtains a security
interest in the goods under its after-ac-
quired property clause.

Under Section 9-311(d) of both State A
and State B, Dealer’s inventory financer,
SP, must perfect by filing instead of com-
plying with a certificate-of-title statute. If
Section 9-303 were read to provide that
the law applicable to perfection of SP’s
security interest is that of State A, be-
cause the goods are covered by a State A
certificate, then SP would be required to
file in State A under State A’s Section 9-
501. That result would be anomalous, to
say the least, since the principle underly-
ing Section 9-311(d) is that the inventory
should be treated as ordinary goods.

Section 9-303 (and former Section 9-
103(2)) should be read as providing that
the law of State B, not State A, applies. A
court looking to the forum’s Section 9-
303(a) would find that Section 9-303 ap-
plies only if two conditions are met: (i) the
goods are covered by the certificate as
explained in Section 9-303(b), i.e., applica-
tion had been made for a State (here,
State A) to issue a certificate of title cover-
ing the goods and (ii) the certificate is a
“certificate of title” as defined in Section
9-102, ie., ‘“a statute provides for the
security interest in question to be indicat-
ed on the certificate as a condition or
result of the security interest’s obtaining
priority over the rights of a lien creditor.”
Stated otherwise, Section 9-303 applies
only when compliance with a certificate-of-
title statute, and not filing, is the appro-
priate method of perfection. Under the law
of State A, for purposes of perfecting SP’s
security interest in the dealer’s inventory,
the proper method of perfection is filing—
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not compliance with State A’s certificate-
of-title statute. For that reason, the goods
are not covered by a “‘certificate of title,”
and the second condition is not met. Thus,
Section 9-303 does not apply to the goods.
Instead, Section 9-301 applies, and the
applicable law is that of State B, where
the debtor (dealer) is located.

6. External Constraints on This Sec-
tion. The need to coordinate Article 9 with a
variety of nonuniform certificate-of-title
statutes, the need to provide rules to take
account of situations in which multiple cer-
tificates of title are outstanding with respect
to particular goods, and the need to govern
the transition from perfection by filing in
one jurisdiction to perfection by notation in
another all create pressure for a detailed and
complex set of rules. In an effort to minimize
complexity, this Article does not attempt to
coordinate Article 9 with the entire array of
certificate-of-title statutes. In particular,
Sections 9-303, 9-311, and 9-316(d) and (e)
assume that the certificate-of-title statutes-
to which they apply do not have relation-
back provisions (i.e., provisions under which
perfection is deemed to occur at a time earli-
er than when the perfection steps actually
are taken). A Legislative Note to Section 9-
311 recommends the elimination of relation-
back provisions in certificate-of-title statutes
affecting perfection of security interests.

Ideally, at any given time, only one certifi-
cate of title is outstanding with respect to
particular goods. In fact, however, some-
times more than one jurisdiction issues more
than one certificate of title with respect to
the same goods. This situation results from
defects in certificate-of-title laws and the
interstate coordination of those laws, not
from deficiencies in this Article. As long as
the possibility of multiple certificates of title
remains, the potential for innocent parties to
suffer losses will continue. At best, this Arti-
cle can identify clearly which innocent par-
ties will bear the losses in familiar fact pat-
terns.

Law Governing Perfection and Priority of Security Inter-

ests in Deposit Accounts.

(a) [Law of bank’s jurisdiction governs.] The local law of a bank’s
jurisdiction governs perfection, the effect of perfection or nonperfection, and the
priority of a security interest in a deposit account maintained with that bank.
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(b) [Bank’s jurisdiction.] The following rules determine a bank’s jurisdic-

tion for purposes of this part:

(1) If an agreement between the bank and the debtor governing the deposit
account expressly provides that a particular jurisdiction is the bank’s
jurisdiction for purposes of this part, this article, or [the Uniform Commer-
cial Code], that jurisdiction is the bank’s jurisdiction.

(2) If paragraph (1) does not apply and an agreement between the bank and its
customer governing the deposit account expressly provides that the agree-
ment is governed by the law of a particular jurisdiction, that jurisdiction is

the bank’s jurisdiction.

(3) If neither paragraph (1) nor paragraph (2) applies and an agreement
between the bank and its customer governing the deposit account expressly
provides that the deposit account is maintained at an office in a particular
jurisdiction, that jurisdiction is the bank’s jurisdiction.

(4) If none of the preceding paragraphs applies, the bank’s jurisdiction is the
jurisdiction in which the office identified in an account statement as the
office serving the customer’s account is located.

(5) If none of the preceding paragraphs applies, the bank’s jurisdiction is the
jurisdiction in which the chief executive office of the bank is located.

Official Comment

1. Source. New; derived from Section 8-
110(e) and former Section 9-103(6).

2. Deposit Accounts. Under this sec-
tion, the law of the ‘“bank’s jurisdiction”
governs perfection and priority of a security
interest in deposit accounts. Subsection (b)
contains rules for determining the ‘“‘bank’s
jurisdiction.” The substance of these rules is
substantially similar to that of the rules
determining the ‘security intermediary’s
jurisdiction” under former Section 8-110(e),
except that subsection (b)(1) provides more
flexibility than the analogous provision in
former Section 8-110(e)(1). Subsection (b)(1)
permits the parties to choose the law of one
jurisdiction to govern perfection and priority
of security interests and a different govern-

§ 9-3065.

ing law for other purposes. The parties’
choice is effective, even if the jurisdiction
whose law is chosen bears no relationship to
the parties or the transaction. Section 8-
110(e)(1) has been conformed to subsection
(bX(1) of this section, and .Section 9-
305(b)(1), concerning a commodity interme-
diary’s jurisdiction, makes a similar depar-
ture from former Section 9-103(6)(e)(i).

3. Change in Law Governing Perfec-
tion. When the bank’s jurisdiction changes,
the jurisdiction whose law governs perfec-
tion under subsection (a) changes, as well.
Nevertheless, the change will not result in
an immediate loss of perfection. See Section
9-316(0), (g). ‘

Law Govérning Perfection and Prioi'ity of Security Inter-

ests in Investment Property.

(a) [Governing law: general rules.] Except as otherwise provided in subsec-

tion (c), the following rules apply:

(1) While a security certificate is located in a jurisdiction, the local law of that
jurisdiction governs perfection, the effect of perfection or nonperfection,
and the priority of a security interest in the certificated security represent-

ed thereby.
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(2) The local law of the issuer’s jurisdiction as specified in Section 8-110(d)
governs perfection, the effect of perfection or nonperfection, and the
priority of a security interest in an uncertificated security.

(3) The local law of the securities intermediary’s jurisdiction as specified in
Section 8-110(e) governs perfection, the effect of perfection or nonperfec-
tion, and the priority of a security interest in a security entitlement or
securities account.

(4) The local law of the commodity intermediary’s jurisdiction governs perfec-
tion, the effect of perfection or nonperfection, and the priority of a security
interest in a commodity contract or commodity account.

(b) [Commodity mtermedlary s jurisdiction.] The following rules deter-
mine a commodity intermediary’s jurisdiction for purposes of this part:

(1) If an agreement between the commodity intermediary and commodity
customer governing the commodity account expressly provides that a
particular jurisdiction is the commodity intermediary’s jurisdiction for
purposes of this part, this article, or [the Uniform Commercial Code], that
jurisdiction is the commedity intermediary’s jurisdiction.

(2) If paragraph (1) does not apply and an agreement between the commodity
intermediary and commodity customer governing the commodity account
expressly provides that the agreement is governed by the law of a particu--
lar jurisdiction, that jurisdiction is the commodity intermediary’s jurisdic-
tion.

(3) If neither paragraph (1) nor paragraph (2) applies and an agreement
between the commodity intermediary and commodity customer governing
the commodity account expressly provides that the commodity account is
maintained at an office in a particular jurisdiction, that jurisdiction is the
commodity intermediary’s jurisdiction.

(4) If none of the preceding paragraphs applies, the commodity intermediary’s
jurisdiction is the jurisdiction in which the office identified in an account
statement as the office serving the commodity customer’s account is
located.

(5) If none of the preceding paragraphs applies, the commodity intermediary’s
jurisdiction is the jurisdiction in which the chief executive office of the
commodity intermediary is located.

(c) [When perfection governed by law of jurisdiction where debtor
located.] The local law of the jurisdiction in which the debtor is located governs:

(1) perfection of a security interest in investment property by filing;

(2) automatic perfection of a security interest in investment property created
by a broker or securities intermediary; and

(3) automatic perfection of a security interest in a commodity contract or
commodity account created by a commodity intermediary.

Official Comment

1. Source. Former Section 9-103(6). 2. Investment Property: General
Rules. This section specifies choice-of-law
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rules for perfection and priority of security
interests in investment property. Subsection
(a)(1) covers security interests in certificated
securities. Subsection (a)(2) covers security
interests in uncertificated securities. Subsec-
tion (a)(3) covers security interests in securi-
ty entitlements and securities accounts. Sub-
section (a)(4) covers security interests in
commodity contracts and commodity ac-
counts. The approach of each of these para-
graphs is essentially the same. They identify
the jurisdiction’s law that governs questions
of perfection and priority by using the same
principles that Article 8 uses to determine
other questions concerning that form of in-
vestment property. Thus, for certificated se-
curities, the law of the jurisdiction in which
the certificate is located governs. Cf. Section
8-110(c). For uncertificated securities, the
law of the issuer’s jurisdiction governs. Cf.
Section 8-110(a). For security entitlements
and securities accounts, the law of the secu-
rities intermediary’s jurisdiction governs. Cf.
Section 8-110(b). For commodity contracts
and commodity accounts, the law of the com-
modity intermediary’s jurisdiction governs.
Because commodity contracts and commodi-
ty accounts are not governed by Article 8,
subsection (b) contains rules that specify the
commodity intermediary’s jurisdiction.
These are analogous to the rules in Section
8-110(e) specifying a securities intermedi-
ary’s jurisdiction. Subsection (b)(1) affords
the parties greater flexibility than did for-
mer Section 9-103(6)(3). See also Section 9-
304(b) (bank’s jurisdiction); Revised Section
8-110(e)(1) (securities mtermedlarys Jjuris-
diction).

3. Investment Property: Exceptions.

Subsection (c) establishes an exception to
the general rules set out in subsection (a). It
provides that perfection of a security interest
by filing, automatic perfection of a security
interest in investment property created by a
debtor who is a broker or securities interme-
diary (see Section 9-309(10)), and automatic
perfection of a security interest in a com-
modity contract or commodity account of a
debtor who is a commodity intermediary (see
Section 9-309(11)) are governed by the law
of the jurisdiction in which the debtor is
located, as determined under Section 9-307.
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4. Examples: The following examples il-
lustrate the rules in this section:

Example 1: A customer residing in New
Jersey maintains a securities account with
Able & Co. The agreement between the
customer and Able specifies that it is gov-
erned by Pennsylvania law but expressly
provides that the law of California is
Able’s jurisdiction for purposes of the Uni-
form Commercial Code. Through the ac-
count the customer holds securities of a
Massachusetts corporation, which Able
holds through a clearing corporation locat-
ed in New York. The customer obtains a
margin loan from Able. Subsection (a)(3)
provides that California law—the law of
the securities intermediary’s jurisdiction—
governs perfection and priority of the se-
curity interest, even if California has no
other relationship to the parties or the
transaction.

Example 2: A customer residing in New
Jersey maintains a securities account with
Able & Co. The agreement between the
customer and Able specifies that it is gov-
erned by Pennsylvania law. Through the
account the customer holds securities of a
Massachusetts corporation, which Able
holds through a clearing corporation locat-
ed in New York. The customer obtains a
loan from a lender located in Illinois. The
lender takes a security interest and per-
fects by obtaining an agreement among
the debtor, itself, and Able, which satisfies
the requirement of Section 8-106(d)(2) to
give the lender control. Subsection (a)(3)
provides that Pennsylvania law—the law
of the securities intermediary’s jurisdic-
tion—governs perfection and priority of
the security interest, even if Pennsylvania
has no other relationship to the parties or
the transaction. e

Example 3: A customer residing in New
Jersey maintains a securities account with
Able & Co. The agreement between the
customer and Able specifies that it is gov-
erned by Pennsylvania law. Through the
account, the customer holds securities of a
Massachusetts corporation, which Able
holds through a clearing corporation locat-
ed in New York. The customer borrows
from SP-1, and SP-1 files a financing
statement in New Jersey. Later, the cus-

872




Art. 9

tomer obtains a loan from SP-2. SP-2
takes a security interest and perfects by
obtaining an agreement among the debtor,
itself, and Able, which satisfies the re-
quirement of Section 8-106(d)(2) to give
the SP-2 control. Subsection (c) provides
that perfection of SP-1’s security interest
by filing is governed by the location of the
debtor, so the filing in New Jersey was
appropriate. Subsection (a)(3), however,
provides that Pennsylvania law—the law
of the securities intermediary’s jurisdic-
tion—governs all other questions of per-
fection and priority. Thus, Pennsylvania
law governs perfection of SP-2’s security
interest, and Pennsylvania law also gov-
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erns the priority of the security interests
of SP-1 and SP-2.

5. Change in Law Governing Perfec-
tion. When the issuer’s jurisdiction, the se-
curities intermediary’s jurisdiction, or com-
modity intermediary’s jurisdiction changes,
the jurisdiction whose law governs perfec-
tion under subsection (a) changes, as well.
Similarly, the law governing perfection of a
possessory security interest in a certificated
security changes when the collateral is re-
moved to another jurisdiction, see subsection
(a)(1), and the law governing perfection by
filing changes when the debtor changes its
location. See subsection (c¢). Nevertheless,
these changes will not result in an immedi-
ate loss of perfection. See Section 9-316.

Law Governing Perfection and Priority of Security Inter-

ests in Letter-of-Credit Rights.

(a) [Governing law: issuer’s or nominated person’s jurisdiction.] Sub-

ject to subsection (c), the local law of the issuer’s jurisdiction or a nominated
person’s jurisdiction governs perfection, the effect of perfection or nonperfection,
and the priority of a security interest in a letter-of-credit right if the issuer’s
jurisdiction or nominated person’s jurisdiction is a State.

(b) [Issuer’s or nominated person’s jurisdiction.] For purposes of this
part, an issuer’s jurisdiction or nominated person’s jurisdiction is the jurisdiction
whose law governs the liability of the issuer or nominated person with respect to

the letter-of-credit right as provided in Section 5-116.

(c) [When section not applicable.] This section does not apply to a security
interest that is perfected only under Section 9-308(d).

Official Comment

1. Source. New; derived in part from
Section 8-110(e) and former Section 9-
103(6).

2. Sui Generis Treatment. This sec-
tion governs the applicable law for perfection
and priority of security interests in letter-of-
credit rights, other than a security interest
perfected only under Section 9-308(d) (i.e.,
as a supporting obligation). The treatment
differs substantially from that provided in
Section 9-304 for deposit accounts. The ba-
sic rule is that the law of the issuer’s or
nominated person’s (e.g., confirmer’s) juris-
diction, derived from the terms of the letter
of credit itself, controls perfection and priori-
ty, but only if the issuer’s or nominated
person’s jurisdiction is a State, as defined in
Section 9-102. If the issuer’s or nominated

person’s jurisdiction is not a State, the base-
line rule of Section 9-301 applies—perfec-
tion and priority are governed by the law of
the debtor’s location, determined under Sec-
tion 9-307. Export transactions typically in-
volve a foreign issuer and a domestic nomi-
nated person, such as a confirmer, located in
a State. The principal goal of this section is
to reduce the likelihood that perfection and
priority would be governed by the law of a
foreign jurisdiction in a transaction that is
essentially domestic from the standpoint of
the debtor-beneficiary, its creditors, and a
domestic nominated person.

3. Issuer’s or Nominated Person’s
Jurisdiction. Subsection (b) defers to the
rules established under Section 5-116 for
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determination of an issuer’s or nominated
person’s jurisdiction.
Example: An Italian bank issues a letter
of credit that is confirmed by a New York
bank. The beneficiary is a Connecticut cor-
poration. The letter of credit provides that
the issuer’s liability is governed by Italian
law, and the confirmation provides that
the confirmer’s liability is governed by the
law of New York. Under Sections 9-306(b)
and 5-116(a), Italy is the issuer’s jurisdic-
tion and New York is the confirmer’s
(nominated person’s) jurisdiction. Because
the confirmer’s jurisdiction is a State, the
law of New York governs perfection and
priority of a security interest in the benefi-
ciary’s letter-of-credit right against the
confirmer. See Section 9-306(a). However,
because the issuer’s jurisdiction is not a
State, the law of that jurisdiction does not
govern. See Section 9-306(a). Rather, the

choice-of-law rule in Section 9-301(1) ap- -
- less, this change will not result in an imme-

plies to perfection and priority of a securi-
ty interest in the beneficiary's letter-of-
credit right against the issuer. Under that
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section, perfection and priority are gov-
erned by the law of the jurisdiction in
which the debtor (beneficiary) is located.
That jurisdiction is Connecticut. See Sec-
tion 9-307.

4. Scope of this Section. This section
specifies only the law governing perfection,
the effect of perfection or nonperfection, and
priority of security interests. Section 5-116
specifies the law governing the liability of,
and Article 5 (or other applicable law) deals
with the rights and duties of, an issuer or
nominated person. Perfection, nonperfec-
tion, and priority have no effect on those
rights and duties.

5. Change in Law Governing Perfec-
tion. When the issuer’s jurisdiction, or nom-
inated person’s jurisdiction changes, the jur-
isdiction whose law governs perfection under
subsection (a) changes, as well. Neverthe-

diate loss of perfection. See Section 9-316(f),
(g

(a) [“Place of business.”] In this section, “place of business” means a place

where a debtor conducts its affairs.

(b) [Debtor’s location: general rhles.] Except as otherwise provided in this
section, the following rules determine a debtor’s location:

(1) A debtor who is an individual is located at the 1nd1v1dual s principal

residence.

(2) A debtor that is an organization and has only one place of business is

located at its place of business.

(3) A debtor that is an organization and has more than one place of business is

located at its chief executive office.

(c) [Limitation of applicability of subsection (b).] Subsection (b) apphes
only if a debtor’s residence, place of business, or chief executive office, as applica-
ble, is located in a _mnsdmtlon whose law generally requires information concerning
the existence of a nonpossessory security interest to be made generally available in
a filing, recording, or registration system as a condition or result of the security
interest’s obtaining priority over the rights of a lien creditor with respect to the
collateral. If subsection (b) does not apply, the debtor is located in the District of
Columbia. . o :

(d) [Continuation of location: cessation of existence, etc.] A person that
ceases to exist, have a residence, or have a place of business continues to be located
in the jurisdiction specified by subsections (b) and (c).
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(e) [Location of registered organization organized under State law.] A
registered organization that is organized under the law of a State is located in that
State.

(f) [Location of registered organization organized under federal law;
bank branches and agencies.] Except as otherwise provided in subsection (i), a
registered organization that is organized under the law of the United States and a
branch or agency of a bank that is not organized under the law of the United
States or a State are located: ‘

(1) in the State that the law of the United States designates, if the law

designates a State of location;

(2) in the State that the registered organization, branch, or agency designates,

if the law of the United States authorizes the registered organization,
branch, or agency to designate its State of location; or

(3) in the District of Columbia, if neither paragraph (1) nor paragraph (2)

applies.

(g) [Continuation of location: change in status of registered organiza-
tion.] A registered organization continues to be located in the jurisdiction specified
by subsection (e) or (f) notwithstanding:

(1) the suspension, revocation, forfeiture, or lapse of the registered organiza-

tion’s status as such in its jurisdiction of organization; or

(2) the dissolution, winding up, or cancellation of the existence of the regis-
tered organization.
(h) [Location of United States.] The United States is located in the District
of Columbia.
(i) [Location of foreign bank branch or agency if licensed in only one
state.] A branch or agency of a bank that is not organized under the law of the

United States or a State is located in the State in which the branch or agency is
licensed, if all branches and agencies of the bank are licensed in only one State.

() [Location of foreign air carrier.] A foreign air carrier under the Federal
Aviation Act of 1958, as amended, is located at the designated office of the agent
upon which service of process may be made on behalf of the carrier.

(k) [Section applies only to this part.] This section applies only for
purposes of this part.

Official Comment

1. Source. Former Section 9-103(3)(d),
substantially revised.

2. General Rules. As a general matter,
the location of the debtor determines the
jurisdiction whose law governs perfection of
a security interest. See Sections 9-301(1), 9-
305(c). It also governs priority of a security
interest in certain types of intangible collat-
eral, such as accounts, electronic chattel pa-
per, and general intangibles. This section
determines the location of the debtor for

choice-of-law purposes, but not for other
purposes. See subsection (k).

Subsection (b) states the general rules: An
individual debtor is deemed to be located at
the individual’s principal residence with re-
spect to both personal and business assets.
Any other debtor is deemed to be located at
its place of business if it has only one, or at
its chief executive office if it has more than
one place of business.
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As used in this section, a “‘place of busi-
ness’’ means a place where the debtor con-
ducts its affairs. See subsection (a). Thus,
every organization, even eleemosynary insti-
tutions and other organizations that do not
conduct ‘‘for profit” business activities, has
a ‘“‘place of business.” Under subsection (d),
a person who ceases to exist, have a resi-
dence, or have a place of business continues
to be located in the jurisdiction determined
by subsection (b).

The term ‘‘chief executive office” is not
defined in this Section or elsewhere in the
Uniform Commercial Code. ‘““Chief executive
office’”’ means the place from which the debt-
or manages the main part of its business
operations or other affairs. This is the place
where persons dealing with the debtor would
normally look for credit information, and is
the appropriate place for filing. With respect
to most multi-state debtors, it will be simple
to determine which of the debtor’s offices is
the “‘chief executive office.” Even when a
doubt arises, it would be rare that there
could be more than two possibilities. A se-
cured party in such a case may protect itself
by perfecting under the law of each possible
jurisdiction. \

Similarly, the term “principal residence”
is not defined. If the security interest in
question is a purchase-money security inter-
est in consumer goods which is perfected
upon attachment, see Section 9-309(1), the
choice of law may make no difference. In
other cases, when a doubt arises, prudence
may dictate perfecting under the law of each
jurisdiction that might be the debtor’s ‘“prin-
cipal residence.”

The general rule is subject to several ex-
ceptions, each of which is discussed below.

3. Non-U.S. Debtors. Under the gener-
al rules of this section, a non-U.S. debtor
normally would be located in a foreign juris-
diction and, as a consequence, foreign law
would govern perfection. When foreign law
affords no public notice of security interests,
the general rule yields unacceptable results.

Accordingly, subsection (c) provides that
the normal rules for determining the loca-
tion of a debtor (i.e., the rules in subsection
(b)) apply only if they yield a location that is
““a jurisdiction whose law generally requires

UNIFORM COMMERCIAL CODE Art. 9

information concerning the existence of a
nonpossessory security interest to be made
generally available in a filing, recording, or
registration system as a condition or result
of the security interest’s obtaining priority
over the rights of a lien creditor with respect
to the collateral.” The phrase ‘‘generally re-
quires” is meant to include legal regimes
that generally require notice in a filing or
recording system as a condition of perfecting
nonpossessory security interests, but which
permit perfection by another method (e.g.,
control, automatic perfection, temporary
perfection) in limited circumstances. A juris-
diction that has adopted this Article or an
earlier version of this Article is such a juris-
diction. If the rules in subsection (b) yield a
jurisdiction whose law does not generally
require notice in a filing or registration sys-
tem, the debtor is located in the District of
Columbia.

Example 1: Debtor is an English corpora-
tion with 7 offices in the United States
and its chief executive office in London,
England. Debtor creates a security inter-
est in its accounts. Under subsection
(b)(3), Debtor would be located in Eng-
land. However, subsection (¢) provides
that subsection (b) applies only if English
law generally conditions perfection on giv-
ing public notice in a filing, recording, or
registration system. Otherwise, Debtor is
located in the District of Columbia. Under
Section 9-301(1), perfection, the effect of
perfection, and priority are governed by
the law .of the jurisdiction of the debtor’s
location—here, England or the District of
Columbia (depending on the content of
English law).

Example 2: Debtor is an English corpo-
ration with 7 offices in the United States
and its chief executive office in London,
England. Debtor creates a security inter-
est in equipment located in London. Un-
der subsection (b)(3) Debtor would be lo-
cated in England. However, subsection (c)
provides that subsection (b) applies only if
English law generally conditions perfec-
tion on giving public notice in a filing,
recording, or registration system. Other-
wise, Debtor is located in the District of
Columbia. Under Section 9-301(1), perfec-
tion is governed by the law of the juris-
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diction of the debtor’s location, whereas,

under Section 9-301(3), the law of the

jurisdiction in which the collateral is lo-
cated—here, England-—governs priority.

The foregoing discussion assumes that
each transaction bears an appropriate rela-
tion to the forum State. In the absence of an
appropriate relation, the forum State’s en-
tire UCC, including the choice-of-law provi-
sions in Article 9 (Sections 9-301 through 9-
307), will not apply. See Section 9-109, Com-
ment 9. o ]

4. Registered Organizations Orga-
nized Under Law of a State. Under sub-
section (e), a registered organization (e.g., a
corporation or limited partnership) orga-
nized under the law of a ‘“‘State” (defined in
Section 9-102) is located in its State of orga-
nization. Subsection (g) makes clear that
events affecting the status of a registered
organization, such as the dissolution of a
corporation or revocation of its charter, do
not affect its location for purposes of subsec-
tion (e). However, certain of these events
may result in, or be accompanied by, a trans-
fer of collateral from the registered organiza-
tion to another debtor. This section does not
determine whether a transfer occurs, nor
does it determine the legal consequences of
any transfer.

Determining the registered organization-
debtor’s location by reference to the jurisdic-
tion of organization could provide some im-
portant side benefits for the filing systems. A
jurisdiction could structure its filing system
so that it would be impossible to make a
mistake in a registered organization-debtor’s
name on a financing statement. For exam-
ple, a filer would be informed if a filed
record designated an incorrect corporate
name for the debtor. Linking filing to the
jurisdiction of organization also could reduce
pressure on the system imposed by transac-
tions in which registered organizations cease
to exist—as a consequence of merger or con-
solidation, for example. The jurisdiction of
organization might prohibit such transac-

§ 9-308

tions unless steps were taken to ensure that
existing filings were refiled against a succes-
sor or terminated by the secured party.

5. Registered Organizations Orga-
nized Under Law of United States;
Branches and Agencies of Banks Not
Organized Under Law of United States.
Subsection (f) specifies the location of a
debtor that is a registered organization orga-
nized under the law of the United States. It
defers to law of the United States, to the
extent that that law determines, or autho-
rizes the debtor to determine, the debtor’s
location. Thus, if the law of the United
States designates a particular State as the
debtor’s location, that State is the debtor’s
location for purposes of this Article’s choice-
of-law rules. Similarly, if the law of the
United States authorizes the registered orga-
nization to designate its State of location,
the State that the registered organization
designates is the State in which it is located
for purposes of this Article’s choice-of-law
rules. In other cases, the debtor is located in
the District of Columbia.

Subsection () also determines the location
of branches and agencies of banks that are
not organized under the law of the United
States or a State. However, if all the branch-
es and agencies of the bank are licensed only
in one State, then they are located in that
State. See subsection (i).

6. United States. To the extent that
Article 9 governs (see Sections 1-105, 9-
109(c)), the United States is located in the
District of Columbia for purposes of this
Article’s choice-of-law rules. See subsection
(h). ‘

7. Foreign Air Carriers. Subsection (j)
follows former Section 9-103(3)(d). To the
extent that it is applicable, the Convention
on the International Recognition of Rights in
Aircraft (Geneva Convention) supersedes
state legislation on this subject, as set forth
in Section 9-311(b), but some nations are
not parties to that Convention.

[SUBPART 2. PERFECTION]
§ 9-308. When Security Interest or Agricultural Lien Is Perfected;
Continuity of Perfection.

(a) [Perfection of security interest.] Except as otherwise provided in this
section and Section 9-309, a security interest is perfected if it has attached and all
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of the applicable requirements for perfection in Sections 9-310 through 9-316 have
been satisfied. A security interest is perfected when it attaches if the applicable

requirements are satisfied before the security interest attaches.

(b) [Perfection of agricultural lien.] An agricultural lien is perfected if it
has become effective and all of the applicable requirements for perfection in Section
9-310 have been satisfied. An agricultural lien is perfected when it becomes
effective if the applicable requirements are satisfied before the agricultural lien
becomes effective.

(¢c) [Continuous perfection; perfection by different methods.] A securi-
ty interest or agricultural lien is perfected continuously if it is originally perfected
by one method under this article and is later perfected by another method under
this article, without an intermediate period when it was unperfected.

(d) [Supporting obligation.] Perfection of a security interest in collateral
also perfects a security interest in a supporting obligation for the collateral.

(e) [Lien securing right to payment.] Perfection of a security interest in a
right to payment or performance also perfects a security interest in a security
interest, mortgage, or other lien on personal or real property securing the right.

(f) [Security entitlement carried in securities account.] Perfection of a
security interest in a securities account also perfects a security interest in the

security entitlements carried in the securities account.

(g) [Commodity contract carried in commodity account.] Perfection of a
security interest in a commodity account also perfects a security interest in the
commodity contracts carried in the commodity account.

Legislative Note: Any statute conflicting with subsection (e) must be made expressly

subject to that subsection.

Official Comment ’

1. Source. Former Sections 9-303, 9-
115(2).

2. General Rule. This Article uses the
term ‘‘attach” to describe the point at which
property becomes subject to a security inter-
est. The requisites for attachment are stated
in Section 9-203. When it attaches, a securi-
ty interest may be either perfected or unper-
fected. ‘‘Perfected’’ means that the security
interest has attached and the secured party
has taken all the steps required by this
Article as specified in Sections 9-310
through 9-316. A perfected security interest
may still be or become subordinate to other
interests. See, e.g., Sections 9-320, 9-322.
However, in general, after perfection the se-
cured party is protected against creditors
and transferees of the debtor and, in particu-
lar, against any representative of creditors in

insolvency proceedings instituted by or

against the debtor. See, e.g., Section 9-317.

Subsection (a) explains that the time of
perfection is when the security interest has
attached and any necessary steps for perfec-
tion, such as taking possession or filing, have
been taken. The “except’” clause refers to
the perfection-upon-attachment rules ap-
pearing in Section 9-309. It also reflects that
other subsections of this section, e.g., subsec-
tion (d), contain automatic-perfection rules.
If the steps for perfection have been taken in
advance, as when the secured party files a
financing statement before giving value or
before the debtor acquires rights in the col-
lateral, then the security interest is perfect-
ed when it attaches.

3. Agricultural Liens. Subsection (b) is
new. It describes the elements of perfectlon
of an agricultural lien. -

4. Continuous Perfection. The follow-
ing example illustrates the operation of sub-
section (c):
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Example 1: Debtor, an importer, creates
a security interest in goods that it imports
and the documents of title that cover the
goods. The secured party, Bank, takes pos-
session of a negotiable bill of lading cover-
ing certain imported goods and thereby
perfects its security interest in the bill of
lading and the goods. See Sections 9-
313(a), 9-312(c)(1). Bank releases the bill
of lading to the debtor for the purpose of
procuring the goods from the carrier and
selling them. Under Section 9-312(f),
Bank continues to have a perfected securi-
ty interest in the document and goods for
20 days. Bank files a financing statement
covering the collateral before the expira-
tion of the 20-day period. Its security in-
terest now continues perfected for as long
as the filing is good.

If the successive stages of Bank’s security
interest succeed each other without an inter-
vening gap, the security interest is “‘perfect-
ed continuously,” and the date of perfection
is when the security interest first became
perfected (i.e., when Bank received posses-
sion of the bill of lading). If, however, there
is a gap between stages—for example, if
Bank does not file until after the expiration
of the 20-day period specified in Section 9-
312(f) and leaves the collateral in the debt-
or’s possession—then, the chain being bro-
ken, the perfection is no longer continuous.
The date of perfection would now be the
date of filing (after expiration of the 20-day
period). Bank’s security interest would be
vulnerable to any interests arising during
the gap period which under Section 9-317
take priority over an unperfected security
interest.

5. Supporting Obligations. Subsection
(d) is new. It provides for automatic perfec-
tion of a security interest in a supporting
obligation for collateral if the security inter-
est in the collateral is perfected. This is
unlikely to effect any change in the law prior
to adoption of this Article.

Example 2: Buyer is obligated to pay
Debtor for goods sold. Buyer’s president
guarantees the obligation. Debtor creates
a security interest in the right to pay-
ment (account) in favor of Lender. Un-
der Section 9-203(f), the security interest
attaches to Debtor’s rights under the

§ 9-308

guarantee (supporting obligation). Under
subsection (d), perfection of the security
interest in the account constitutes per-
fection of the security interest in Debt-
or’s rights under the guarantee.

6. Rights to Payment Secured by
Lien. Subsection (e) is new. It deals with
the situation in which a security interest is
created in a right to payment that is secured
by a security interest, mortgage, or other
lien.

Example 3: Owner gives to Mortgagee a
mortgage on Blackacre to secure a loan.
Owner’s obligation to pay is evidenced by

a promissory note. In need of working

capital, Mortgagee borrows from Financer

and creates a security interest in the note

in favor of Financer. Section 9-203(g)

adopts the traditional view that the mort-

gage follows the note; i.e., the transferee
of the note acquires the mortgage, as well.

This subsection adopts a similar principle:

perfection of a security interest in the

right to payment constitutes perfection of

a security interest in the mortgage secur-

ing it.

An important consequence of the rules in
Section 9-203(g) and subsection (e) is that,
by acquiring a perfected security interest in
a mortgage (or other secured) note, the se-
cured party acquires a security interest in
the mortgage (or other lien) that is senior to
the rights of a person who becomes a lien
creditor of the mortgagee (Article 9 debtor).
See Section 9-317(a)(2). This result helps
prevent the separation of the mortgage (or
other lien) from the note.

Under this Article, attachment and perfec-
tion of a security interest in a secured right
to payment do not of themselves affect the
obligation to pay. For example, if the obli-
gation is evidenced by a negotiable note,
then Article 3 dictates the person whom the
maker must pay to discharge the note and
any lien securing it. See Section 3-602. If the
right to payment is a payment intangible,
then Section 9-406 determines whom the
account debtor must pay.

Similarly, this Article does not determine
who has the power to release a mortgage of
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record. That issue is determined by real-
property law.

UNIFORM COMMERCIAL CODE Art. 9

7. Investment Property. Subsections
() and (g) follow former Section 9-115(2).

§ 9-309. Security Interest Perfected Upon Attachment.
The following security interests are perfected when they attach:

(1) a purchase-money security interest in consumer goods, except as otherwise
provided in Section 9-311(b) with respect to consumer goods that are subject to a
statute or treaty described in Section 9-311(a);

(2) an assignment of accounts or payment intangibles which does not by itself
or in conjunction with other assignments to the same assignee transfer a signifi-
cant part of the assignor’s outstanding accounts or payment intangibles;

(3) a sale of a payment intangible;
(4) a sale of a promissory note;

(5) a security interest created by the assignment of a health-care-insurance
receivable to the provider of the health-care goods or services;

(6) a security interest arising under Section 2-401, 2-505, 2-711(3), or 2A-
508(5), until the debtor obtains possession of the collateral;

(7) a security interest of a collecting bank arising under Section 4-210;

(8) a security interest of an issuer or nominated person arising under Section

5-118;

(9) a security interest arising in the delivery of a financial asset under Section

9-206(c);

(10) a security interest in investment property created by a broker or securi-

ties intermediary;

(11) a security interest in a commodity contract or a commodity account

created by a commodity intermediary;

(12) an assignment for the benefit of all creditors of the transferor and
subsequent transfers by the assignee thereunder; and

(13) a security interest created by an assignment of a beneficial interest in a

decedent’s estate.

Official Comment

1. Source. Derived from former Sections
9--302(1), 9-115(4)(c), (d), 9-116.

2. Automatic Perfection. This section
contains the perfection-upon-attachment
rules previously located in former Sections
9-302(1), 9-115(4)(c), (d), and 9-116. Rather
than continue to state the rule by indirec-
tion, this section explicitly provides for per-
fection upon attachment.

3. Purchase-Money Security Interest

in Consumer Goods. Former Section 9-
302(1)(d) has been revised and appears here

as paragraph (1). No filing or other step is
required to perfect a purchase-money securi-
ty interest in consumer goods, other than
goods, such as automobiles, that are subject
to a statute or treaty described in Section 9-
311(a). However, filing is required to perfect
a non-purchase-money security interest in
consumer goods and is necessary to prevent
a buyer of consumer goods from taking free
of a security interest under Section 9-320(b).
A fixture filing is required for priority over
conflicting interests in fixtures to the extent
provided in Section 9-334.
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4. Rights to Payment. Paragraph (2)
expands upon former Section 9-302(1)(e) by
affording automatic perfection to certain as-
signments of payment intangibles as well as
accounts. The purpose of paragraph (2) is to
save from ex post facto invalidation casual or
isolated assignments—assignments which no
one would think of filing. Any person who
regularly takes assignments of any debtor’s
accounts or payment intangibles should file.
In this connection Section 9-109(d)(4)
through (7), which excludes certain transfers
of accounts, chattel paper, payment intangi-
bles, and promissory notes from this Article,
should be consulted.

Paragraphs (3) and (4), which are new,
afford automatic perfection to sales of pay-
ment intangibles and promissory notes, re-
spectively. They reflect the practice under
former Article 9. Under that Article, filing a
financing statement did not affect the rights
of a buyer of payment intangibles or promis-
sory notes, inasmuch as the former Article
did not cover those sales. To the extent that
the exception in paragraph (2) covers out-
right sales of payment intangibles, which
automatically are perfected under paragraph
(3), the exception is redundant.

5. Health-Care-Insurance Receiv-
ables. Paragraph (5) extends automatic per-
fection to assignments of health-care-insur-
ance receivables if the assignment is made to
the health-care provider that provided the
health-care goods or services. The primary
effect is that, when an individual assigns a
right to payment under an insurance policy
to the person who provided health-care
goods or services, the provider has no need
to file a financing statement against the
individual. The normal filing requirements
apply to other assignments of health-care-
insurance receivables covered by this Article,
e.g., assignments from the health-care pro-
vider to a financer.

6. Investment Property. Paragraph (9)
replaces the last clause of former Section 9-
116(2), concerning security interests that
arise in the delivery of a financial asset.

Paragraphs (10) and (11) replace former
Section 9-115(4)(c) and (d), concerning se-
cured financing of securities and commodity
firms and clearing corporations. The former

SECURED TRANSACTIONS
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sections indicated that, with respect to cer-
tain security interests created by a securities
intermediary or commodity intermediary,
“[t]he filing of a financing statement ... has
no effect for purposes of perfection or priori-
ty with respect to that security interest.” No
change in meaning is intended by the dele-
tion of the quoted phrase.

Secured financing arrangements for secu-
rities firms are currently implemented in
various ways. In some circumstances, lend-
ers may require that the transactions be
structured as ‘‘hard pledges,” where the se-
curities are transferred on the books of a

clearing corporation from the debtor’s ac-

count to the lender’s account or to a special
pledge account for the lender where they
cannot be disposed of without the specific
consent of the lender. In other circum-
stances, lenders are content with so-called
“agreement to pledge’’ or ‘“‘agreement to de-
liver” arrangements, where the debtor re-
tains the positions in its own account, but
reflects on its books that the positions have
been hypothecated and promises that the
securities will be transferred to the secured
party’s account on demand.

The perfection and priority rules of this
Article are designed to facilitate current se-
cured financing arrangements for securities
firms as well as to provide sufficient flexibili-
ty to accommodate new arrangements that
develop in the future. Hard pledge arrange-
ments are covered by the concept of control.
See Sections 9-314, 9-106, 8-106. Non-con-
trol secured financing arrangements for se-
curities firms are covered by the automatic
perfection rule of paragraph (10). Before the
1994 revision of Articles 8 and 9, agreement
to pledge arrangements could be implement-
ed under a provision that a security interest
in securities given for new value under a
written security agreement was perfected
without filing or possession for a period of
21 days. Although the security interests
were temporary in legal theory, the financ-
ing arrangements could, in practice, be con-
tinued indefinitely by rolling over the loans
at least every 21 days. Accordingly, a knowl-
edgeable creditor of a securities firm realizes
that the firm’s securities may be subject to
security interests that are not discoverable
from any public records. The automatic-per-
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fection rule of paragraph (10) makes it un-
necessary to engage in the purely formal
practice of rolling over these arrangements
every 21 days.

In some circumstances, a clearing corpora-
tion may be the debtor in a secured financ-
ing arrangement. For example, a clearing
corporation that settles delivery-versus-pay-
ment transactions among its participants on
a net, same-day basis relies on timely pay-
ments from all participants with net obli-
gations due to the system. If a participant
that is a net debtor were to default on its
payment obligation, the clearing corporation
would not receive some of the funds needed
to settle with participants that are net credi-
tors to the system. To complete end-of-day
settlement after a payment default by a par-
ticipant, a clearing corporation that settles
on a net, same-day basis may need to draw
on credit lines and pledge securities of the
defaulting participant or other securities
pledged by participants in the clearing cor-
poration to secure such drawings. The clear-
ing corporation may be the top-tier securi-
ties intermediary for the securities pledged,
so that it would not be practical for the
lender to obtain control. Even where the
clearing corporation holds some types of se-
curities through other intermediaries, how-

§ 9-310.
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ever, the clearing corporation is unlikely to
be able to complete the arrangements neces-
sary to convey ‘‘control” over the securities
to be pledged in time to complete settlement
in a timely manner. However, the term ‘‘se-
curities intermediary” is defined in Section
8-102(a)(14) to include clearing corpora-
tions. Thus, the perfection rule of paragraph
(10) applies to security interests in invest-
ment property granted by clearing corpora-
tions.

7. Beneficial Interests in Trusts. Un-
der former Section 9-302(1)(c¢), filing was
not required to perfect a security interest
created by an assignment of a beneficial
interest in a trust. Because beneficial inter-
ests in trusts are now used as collateral with
greater frequency in commercial transac-
tions, under this Article filing is required to
perfect a security interest in a beneficial
interest.

8. Assignments for Benefit of Credi-
tors. No filing or other action is required to
perfect an assignment for the benefit of
creditors. These assignments are not financ-
ing transactions, and the debtor ordinarily
will not be engaging in further credit trans-
actions. :

When Filing Required to Perfect Security Interest or Agri-

cultural Lien; Security Interests and Agricultural Liens
to Which Filing Provisions Do Not Apply.

(a) [General rule: perfection by filing.] Except as otherwise provided in
subsection (b) and Section 9-312(b), a financing statement must be filed to perfect

all security interests and agricultural liens.

(b) [Exceptions: filing not necessary.] The filing of a financing statement
is not necessary to perfect a security interest:

(1) that is perfectéd under Section 9-308(d), (e), (f), or (g);
(2) that is perfected under Section 9-309 when it attaches;
(3) in property subject to a statute, regulation, or treaty described in Section

9-311(a);

(4) in goods in possession of a bailee which is perfected under Section 9-

312(d)(1) or (2);

(5) in certificated securities, documents, goods, or instruments which is per-
fected without filing or possession under Section 9-312(e), (f), or (g);

(6) in collateral in the secured party’s possession under Section 9-313;
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(7) in a certificated security which is perfected by delivery of the security
certificate to the secured party under Section 9-313;

(8) in deposit accounts, electronic chattel paper, investment property, or letter-
of-credit rights which is perfected by control under Section 9-314;

(9) in proceeds which is perfected under Section 9-315; or
(10) that is perfected under Section 9-316.

{c) [Assignment of perfected security interest.] If a secured party assigns
a perfected security interest or agricultural lien, a filing under this article is not
required to continue the perfected status of the security interest against creditors
of and transferees from the original debtor.

Official Comment

1. Source. Former Section 9-302(1), (2).

2. General Rule. Subsection (a) estab-
lishes a central Article 9 principle: Filing a
financing statement is necessary for perfec-

tion of security interests and agricultural

liens. However, filing is not necessary to
perfect a security interest that is perfected
by another permissible method, see subsec-
tion (b), nor does filing ordinarily perfect a
security interest in a deposit account, letter-
of-credit right, or money. See Section 9-
312(b). Part 5 of the Article deals with the
office in which to file, mechanics of filing,
and operations of the filing office.

3. Exemptions from Filing. Subsection
(b) lists the security interests for which fil-
ing is not required as a condition of perfec-
tion, because they are perfected automatical-
ly upon attachment (subsections (b)(2) and
(b)(9)) or upon the occurrence of another
event (subsections (b)(1), (b)(5), and (b)(9)),
because they are perfected under the law of
another jurisdiction (subsection (b)(10)), or

because they are perfected by another meth--

od, such as by the secured party’s taking
possession or control (subsections (b)(3),

(b)(4), (b)(5), (b)(6), (b)(7), and (b)(8)).

4. Assignments of Perfected Security
Interests. Subsection (c) concerns assign-
ment of a perfected security interest or agri-
cultural lien. It provides that no filing is
necessary in connection with an assignment
by a secured party to an assignee in order to
maintain perfection as against creditors of
and transferees from the original debtor.

Example 1: Buyer buys goods from Sell-
er, who retains a security interest in them.

“After Seller perfects the security interest

" by filing, Seller assigns the perfected secu-
rity interest to X. The security interest, in
X’s hands and without further steps on
X’s part, continues perfected against Buy-
er’s transferees and creditors.

Example 2: Dealer creates a security in-
terest in specific equipment in favor of
Lender. After Lender perfects the security-
interest in the equipment by filing, Lender
assigns the chattel paper (which includes
the perfected security interest in Dealer’s
equipment) to X. The security interest in
the equipment, in X’s hands and without
further steps on X’s part, continues per-
fected against Dealer’s transferees and
creditors. However, regardless of whether
Lender made the assignment to secure
Lender’s obligation to X or whether the
assignment was an outright sale of the
chattel paper, the assignment creates a
security interest in the chattel paper in
favor of X. Accordingly, X must take what-
ever steps may be required for perfection
in order to be protected against Lender’s
transferees and creditors with respect to
the chattel paper.

Subsection (c) applies not only to an as-
signment of a security interest perfected by
filing but also to an assignment of a security
interest perfected by a method other than by

- filing, such as by control or by possession.

Although subsection (c) addresses explicitly
only the absence of an additional filing re-
quirement, the same result normally will
follow in the case of an assignment of a
security interest perfected by a method other
than by filing. For example, as long as pos-
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session of collateral is maintained by an as-
signee or by the assignor or another person
on behalf of the assignee, no further perfec-
tion steps need be taken on account of the
assignment to continue perfection as against
creditors and transferees of the original
debtor. Of course, additional action may be
required for perfection of the assignee’s in-
terest as against creditors and transferees of
the assignor.

Similarly, subsection (c¢) applies to the as-
signment of a security interest perfected by
compliance ‘with a statute, regulation, or

UNIFORM COMMERCIAL CODE
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treaty under Section 9-311(b), such as a
certificate-of-title statute. Unless the statute
expressly provides to the contrary, the secu-
rity interest will remain perfected against
creditors of and transferees from the original
debtor, even if the assignee takes no action
to cause the certificate of title to reflect the
assignment or to cause its name to appear
on the certificate of title. See PEB Commen-
tary No. 12, which discusses this issue under
former Section 9-302(3). Compliance with
the statute is ‘“‘equivalent to filing” under
Section 9-311(b).

§ 9-311. Perfection of Security Interests in Property Subject to Cer-
tain Statutes, Regulations, and Treaties.

(a) [Security interest subject to other law.] Except as otherwise provided
in subsection (d), the filing of a financing statement is not necessary or effective to
perfect a security interest in property subject to:

(1) a statute, regulation, or treaty of the United States whose requirements for
a security interest’s obtaining priority over the rights of a lien creditor
with respect to the property preempt Section 9-310(a);

(2) [list any certificate-of-title statute covering automobiles, trailers, mobile
homes, boats, farm tractors, or the like, which provides for a security
interest to be indicated on the certificate as a condition or result of
perfection, and any non-Uniform Commercial Code central filing statute];
or

(3) a certificate-of-title statute of another jurisdiction which provides for a
security interest to be indicated on the certificate as a condition or result of
the security interest’s obtaining priority over the rights of a lien creditor
with respect to the property.

(b) {Compliance with other law.] Compliance with the requirements of a
statute, regulation, or treaty described in subsection (a) for obtaining priority over
the rights of a lien creditor is equivalent to the filing of a financing statement
under this article. Except as otherwise provided in subsection (d) and Sections 9-
313 and 9-316(d) and (e) for goods covered by a certificate of title, a security
interest in property subject to a statute, regulation, or treaty described in subsec-
tion (a) may be perfected only by compliance with those requirements, and a
security interest so perfected remains perfected notwithstanding a change in the
use or transfer of possession of the collateral.

(c) [Duration and renewal of perfection.] Except as otherwise provided in
subsection (d) and Section 9-316(d) and (e), duration and renewal of perfection of a
security interest perfected by compliance with the requirements prescribed by a
statute, regulation, or treaty described in subsection (a) are governed by the
statute, regulation, or treaty. In other respects, the security interest is subject to
this article.

(d) [Inapplicability to certain inventory.] During any period in which
collateral subject to a statute specified in subsection (a)(2) is inventory held for sale
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or lease by a person or leased by that person as lessor and that person is in the
business of selling goods of that kind, this section does not apply to a security

interest in that collateral created by that person.

Legislative Note: This Article contemplates that perfection of a security interest in
goods covered by a certificate of title occurs upon receipt by appropriate State
officials of a properly tendered application for a certificate of title on which the
security interest is to be indicated, without a relation back to an earlier time. States
whose certificate-of-title statutes provide for perfection at a different time or contain
a relation-back provision should amend the statutes accordingly.

Official Comment

1. Source. Former Section 9—302(3), (4).

2. Federal Statutes, Regulations,
and Treaties. Subsection (a)(1) exempts
from the filing provisions of this Article
transactions as to which a system of filing—
state or federal—has been established under
federal law. Subsection (b) makes clear that
when such a system exists, perfection of a
relevant security interest can be achieved
only through compliance with that system
(i.e., filing under this Article is not a permis-
sible alternative).

An example of the type of federal statute
referred to in subsection (a)(1) is 49 U.S.C.
§§ 44107-11, for civil aircraft of the United
States. The Assignment of Claims Act of
1940, as amended, provides for notice to
contracting and disbursing officers and to
sureties on bonds but does not establish a
national filing system and therefore is not
within the scope of subsection (a)(1). An
assignee of a claim against the United States
may benefit from compliance with the As-
signment of Claims Act. But regardless of
whether the assignee complies with that Act,
the assignee must file under this Article in
order to perfect its security interest against
creditors and transferees of its assignor.

Subsection (a)(1) provides explicitly that
the filing requirement of this Article defers
only to federal statutes, regulations, or trea-
ties whose requirements for a security inter-
est’s obtaining priority over the rights of a
lien creditor preempt Section 9-310(a). The
provision eschews reference to the term
“perfection,” inasmuch as Section 9-308
specifies the meaning of that term and a
preemptive rule may use other terminology.

3. State Statutes. Subsections (a)(2)
and (3) exempt from the filing requirements

of this Article transactions covered by State
certificate-of-title statutes covering motor
vehicles and the like. The description of cer-
tificate-of-title statutes in subsections (a)(2)
and (a)(3) tracks the language of the defini-
tion of “certificate of title” in Section 9-102.
For a discussion of the operation of state
certificate-of-title statutes in interstate con-
texts, see the Comments to Section 9-303.

Some states have enacted central filing
statutes with respect to secured transactions -
in kinds of property that are of special im-
portance in the local economy. Subsection
(a)(2) defers to these statutes with respect to
filing for that property.

4. Inventory Covered by Certificate
of Title. Under subsection (d), perfection of
a security interest in the inventory of a
person in the business of selling goods of
that kind is governed by the normal perfec-
tion rules, even if the inventory is subject to
a certificate-of-title statute. Compliance with
a certificate-of-title statute is both unneces-
sary and ineffective to perfect a security
interest in inventory to which this subsec-
tion applies. Thus, a secured party who fi-
nances an automobile dealer that is in the
business of selling and leasing its inventory
of automobiles can perfect a security interest
in all the automobiles by filing a financing
statement but not by compliance with a cer-
tificate-of-title statute. ‘

Subsection (d), and thus the filing and
other perfection provisions of this Article,
does not apply to inventory that is subject to
a certificate-of-title statute and is of a kind
that the debtor is not in the business of
selling. For example, if goods are subject to a
certificate-of-title statute and the debtor is

s
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in the business of leasing but not of selling,
goods of that kind, the other subsections of
this section govern perfection of a security
interest in the goods. The fact that the debt-
or eventually sells the goods does not, of
itself, mean that the debtor “is in the busi-
ness of selling goods of that kind.”

The filing and other perfection provisions
of this Article apply to goods subject to a
certificate-of-title statute only ‘“‘during any
period in which collateral is inventory held
for sale or lease or leased.” If the debtor
takes goods of this kind out of inventory and
uses them, say, as equipment, a filed financ-
ing statement would not remain effective to
perfect a security interest.

5. Compliance with Perfection Re-
quirements of Other Statute. Subsection
(b) makes clear that compliance with the
perfection requirements (i.e., the require-
ments for obtaining priority over a lien
creditor), but not other requirements, of a
statute, regulation, or treaty described in
subsection (a) is sufficient for perfection un-
der this Article. Perfection of a security in-
terest under such a statute, regulation, or
treaty has all the consequences of perfection
under this Article.

The interplay of this section with certain
certificate-of-title statutes may create confu-
sion and uncertainty. For example, statutes
under which perfection does not occur until
a certificate of title is issued will create a gap
between the time that the goods are covered
by the certificate under Section 9-303 and
the time of perfection. If the gap is long
enough, it may result in turning some unob-
Jectionable transactions into avoidable pref-
erences under Bankruptcy Code Section 547.
(The preference risk arises if more than 10
days (or 20 days, in the case of a purchase-
money security interest) passes between the
time a security interest attaches (or the
debtor receives possession of the collateral,
in the case of a purchase-money security
interest) and the time it is perfected.) Ac-
cordingly, the Legislative Note to this sec-
tion instructs the legislature to amend the
applicable certificate-of-title statute to pro-
vide that perfection occurs upon receipt by
the appropriate State official of a properly
tendered application for a certificate of title

UNIFORM COMMERCIAL CODE Art. 9

on which the security interest is to be indi-
cated.

Under some certificate-of-title statutes, in-
cluding the Uniform Motor Vehicle Certifi-
cate of Title and Anti-Theft Act, perfection
generally occurs upon delivery of specified
documents to a state official but may, under
certain circumstances, relate back to the
time of attachment. This relation-back fea-
ture can create great difficulties for the ap-
plication of the rules in Sections 9-303 and
9-311(b). Accordingly, the Legislative Note
also recommends to legislatures that they
remove any relation-back provisions from
certificate-of-title statutes affecting security
interests.

6. Compliance with Perfection Re-
quirements of Other Statute as Equiva-
lent to Filing. Under Subsection (b), com-
pliance with the perfection requirements
(i.e., the requirements for obtaining priority
over a lien creditor) of a statute, regulation,
or treaty described in subsection (a) ‘‘is
equivalent to the filing of a financing state-
ment.”’

The quoted phrase appeared in former
Section 9-302(8). Its meaning was unclear,
and many questions arose concerning the
extent to which and manner in which Article
9 rules referring to ‘‘filing”’ were applicable
to perfection by compliance with a certifi-
cate-of-title statute. This Article takes a va-
riety of approaches for applying Article 9's
filing rules to compliance with other statutes
and treaties. First, as discussed above in
Comment 5, it leaves the determination of
some rules, such as the rule establishing
time of perfection (Section 9-516(a)), to the
other statutes themselves. Second, this Arti-
cle explicitly applies some Article 9 filing
rules to perfection under other statutes or
treaties. See, e.g., Section 9-505. Third, this
Article makes other Article 9 rules applica-
ble to security interests perfected by compli-
ance with another statute through the
“equivalent to ... filing” provision in the
first sentence of Section 9-311(b). The third
approach is reflected for the most part in
occasional Comments explaining how partic-
ular rules apply when perfection is accom-
plished under Section 9-311(b). See, e.g.,
Section 9-310, Comment 4; Section 9-315,
Comment 6; Section 9-317, Comment 8. The
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constitute notice that would preclude a sub-
sequent purchaser from becoming a holder
in due course and taking free of all claims
under Section 3-306.

3. Chattel Paper; Negotiable Docu-
ments. Subsection (a) further provides that
filing is available as a method of perfection
for security interests in chattel paper and
negotiable documents. Tangible chattel pa-
per is sometimes delivered to the assignee,
and sometimes left in the hands of the as-
signor for collection. Subsection (a) allows
the assignee to perfect its security interest
by filing in the latter case. Alternatively, the
assignee may perfect by taking possession.
See Section 9-313(a). An assignee of elec-
tronic chattel paper may perfect by taking
control. See Sections 9-314(a), 9-105. The
security interest of an assignee who takes
possession or control may qualify for priority
over a competing security interest perfected
by filing. See Section 9-330.

Negotiable documents may be, and usually
are, delivered to the secured party. The se-
cured party’s taking possession will suffice
as a perfection step. See Section 9-313(a).
However, as is the case with chattel paper, a
security interest in a negotiable document
may be perfected by filing.

4. Investment Property. A security in-
terest in investment property, including cer-
tificated securities, uncertificated securities,
security entitlements, and securities ac-
counts, may be perfected by filing. However,
security interests created by brokers, securi-
ties intermediaries, or commodity intermedi-
aries are automatically perfected; filing is of
no effect. See Section 9-309(10), (11). A se-
curity interest in all kinds of investment
property also may be perfected by control,
see Sections 9-314, 9-106, and a security
interest in a certificated security also may be
perfected by the secured party’s taking deliv-
ery under Section 8-301. See Section 9-
313(a). A security interest perfected only by
filing is subordinate to a conflicting security
interest perfected by control or delivery. See
Section 9-328(1), (5). Thus, although filing
is a permissible method of perfection, a se-
cured party who perfects by filing takes the
risk that the debtor has granted or will
grant a security interest in the same collat-
eral to another party who obtains control.

SECURED TRANSACTIONS
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Also, perfection by filing would not give the
secured party protection against other types
of adverse claims, since the Article 8 adverse
claim cut-off rules require control. See Sec-
tion 8-510.

5. Deposit Accounts. Under new sub-
gection (b)(1), the only method of perfecting
a security interest in a deposit account as
original collateral is by control. Filing is
ineffective, except as provided in Section 9-
315 with respect to proceeds. As explained in
Section 9-104, “‘control” can arise as a re-
sult of an agreement among the secured
party, debtor, and bank, whereby the bank
agrees to comply with instructions of the
secured party with respect to disposition of
the funds on deposit, even though the debtor
retains the right to direct disposition of the
funds. Thus, subsection (b)(1) takes an in-
termediate position between certain non-
UCC law, which conditions the effectiveness
of a security interest on the secured party’s
enjoyment of such dominion and control
over the deposit account that the debtor is
unable to dispose of the funds, and the ap-
proach this Article takes to securities ac-
counts, under which a secured party who is
unable to reach the collateral without resort
to judicial process may perfect by filing. By
conditioning perfection on ‘“‘control,” rather
than requiring the secured party to enjoy
absolute dominion to the exclusion of the
debtor, subsection (b)(1) permits perfection
in a wide variety of transactions, including
those in which the secured party actually
relies on the deposit account in extending

‘credit and maintains some meaningful do-

minion over it, but does not wish to deprive
the debtor of access to the funds altogether.

6. Letter-of-Credit Rights. Letter-of-
credit rights commonly are “supporting obli-
gations,” as defined in Section 9-102. Per-
fection as to the related account, chattel
paper, document, general intangible, instru-
ment, or investment property will perfect as
to the letter-of-credit rights. See Section 9-
308(d). Subsection (b)(2) provides that, in
other cases, a security interest in a letter-of-
credit right may be perfected only by con-
trol. “Control,” for these purposes, is ex-
plained in Section 9-107. ‘
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absence of a Comment indicating that a par-
ticular filing provision applies to perfection
pursuant to Section 9-311(b) does not mean
the provision is inapplicable.

7. Perfection by Possession of Goods
Covered by Certificate-of-Title Statute.
A secured party who holds a security inter-
est perfected under the law of State A in
goods that subsequently are covered by a
State B certificate of title may face a predica-
ment. Ordinarily, the secured party will have
four months under State B’s Section 9-
316(c) and (d) in which to (re)perfect as
against a purchaser of the goods by having
its security interest noted on a State B cer-
tificate. This procedure is likely to require
the cooperation of the debtor and any com-
peting secured party whose security interest
has been noted on the certificate. Comment
4(e) to former Section 9-103 observed that
“that cooperation is not likely to be forth-
coming from an owner who wrongfully pro-
cured the issuance of a new certificate not
showing the out-of-state security interest, or
from a local secured party finding himself in

§ 9-312

a priority contest with the out-of-state se-
cured party.” According to that Comment,
“[t]he only solution for the out-of-state se-
cured party under present certificate of title
statutes seems to be to reperfect by posses-
sion, i.e., by repossessing the goods.” But
the “solution” may not have worked: For-
mer Section 9-302(4) provided that a securi-
ty interest in property subject to a certifi-
cate-of-title statute ‘‘can be perfected only
by compliance therewith.”

Sections 9-316(d) and (e), 9-311(c), and 9-
313(b) of this Article resolve the conflict by
providing that a security interest that re-
mains perfected solely by virtue of Section
9-316(e) can be (re)perfected by the secured
party’s taking possession of the collateral.
These sections contemplate only that taking
possession of goods covered by a certificate
of title will work as a method of perfection.
None of these sections creates a right to take
possession. Section 9-609 and the agreement
of the parties define the secured party’s
right to take possession.

§ 9-312. Perfection of Security Interests in Chattel Paper, Deposit
Accounts, Documents, Goods Covered by Documents,
Instruments, Investment Property, Letter-of-Credit
Rights, and Money; Perfection by Permissive Filing;
Temporary Perfection Without Filing or Transfer of

Possession.

(a) [Perfection by filing permitted.] A security interest in chattel paper,
negotiable documents, instruments, or investment property may be perfected by

filing.

(b) [Control or possession of certain collateral.] Except as otherwise
provided in Section 9-315(c) and (d) for proceeds:

(1) a security interest in a deposit account may be perfected only by control

under Section 9-314;

(2) and except as otherwise provided in Section 9-308(d), a security interest in
a letter-of-credit right may be perfected only by control under Section 9-

314; and

(3) a security interest in money may be perfected only by the secured party’s
taking possession under Section 9-313.

(¢c) [Goods covered by negotiable document.] While goods are in the
possession of a bailee that has issued a negotiable document covering the goods:

(1) a security interest in the goods may be perfected by perfecting a security

interest in the document; and
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(2) a security interest perfected in the document has priority over any security
interest that becomes perfected in the goods by another method during
that time.

(d) [Goods covered by nonnegotiable document.] While goods are in the
possession of a bailee that has issued a nonnegotiable document covering the goods,
a security interest in the goods may be perfected by:

(1) issuance of a document in the name of the secured party;
(2) the bailee’s receipt of notification of the secured party’s interest; or

UNIFORM COMMERCIAL CODE Art. 9

(3) filing as to the goods.

(e) [Temporary perfection: new value.] A security interest in certificated
securities, negotiable documents, or instruments is perfected without filing or the
taking of possession for a period of 20 days from the time it attaches to the extent
that it arises for new value given under an authenticated security agreement.

(f) [Temporary perfection: goods or documents made available to
debtor.] A perfected security interest in a negotiable document or goods in
possession of a bailee, other than one that has issued a negotiable document for the
goods, remains perfected for 20 days without filing if the secured party makes
available to the debtor the goods or documents representing the goods for the
purpose of:

(1) ultimate sale or exchange; or

(2) loading, unloading, storing, shipping, transshipping, manufacturing, pro-
cessing, or otherwise dealing with them in a manner preliminary to their
sale or exchange.

(g) [Temporary perfection: delivery of security certificate or instru-

ment to debtor.] A perfected security interest in a certificated security or

instrument remains perfected for 20 days without filing if the secured party
delivers the security certificate or instrument to the debtor for the purpose of:

(1) ultimate sale or exchange; or
(2) presentation, collection, enforcement, renewal, or registration of transfer.

(h) [Expiration of temporary perfection.] After the 20-day period speci-
fied in subsection (e), (), or (g) expires, perfection depends upon compliance with
this article. '

Official Comment

1. Source. Former Section 9-304, with a debtor uses as collateral but continues to
additions and some changes. collect from the makers. A security interest

2. Imstruments. Under subsection (a), a
security interest in instruments may be per-
fected by filing. This rule represents an im-
portant change from former Article 9, under
which the secured party’s taking possession
of an instrument was the only method of
achieving long-term perfection. The rule is
likely to be particularly useful in transac-
tions involving a large number of notes that

perfected by filing is subject to defeat by
certain subsequent purchasers (including se-
cured parties). Under Section 9-330(d), pur-
chasers for value who take possession of an
instrument without knowledge that the pur-
chase violates the rights of the secured party
generally would achieve priority over a secu-
rity interest in the instrument perfected by
filing. In addition, Section 9-331 provides
that filing a financing statement does not
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7. Goods Covered by Document of
Title. Subsection (c) applies to goods in the
possession of a bailee who has issued a nego-
tiable document covering the goods. Subsec-
tion (d) applies to goods in the possession of
a bailee who has issued a nonnegotiable doc-
ument of title, including a document of title
that is “non-negotiable” under Section 7-
104. Section 9-313 governs perfection of a
security interest in goods in the possession
of a bailee who has not issued a document of
title,

Subsection (¢) clarifies the perfection and
priority rules in former Section 9-304(2).
Consistently with the provisions of Article 7,
subsection (c) takes the position that, as long
as a negotiable document covering goods is
outstanding, title to the goods is, so to say,
locked up in the document. Accordingly, a
security interest in goods covered by a nego-
tiable document may be perfected by perfect-
ing a security interest in the document. The
security interest also may be perfected by
another method, e.g., by filing. The priority
rule in subsection (¢) governs only priority
between (i) a security interest in goods
which is perfected by perfecting in the docu-
ment and (ii) a security interest in the goods
which becomes perfected by another method
while the goods are covered by the docu-
ment.

Example 1: While wheat is in a grain

elevator and covered by a negotiable ware-

house receipt, Debtor creates a security
interest in the wheat in favor of SP-1 and

SP-2. SP-1 perfects by filing a financing

statement covering ‘‘wheat.”’ Thereafter,

SP-2 perfects by filing a financing state-

ment describing the warehouse receipt.

Subsection (c)(1) provides that SP-2’s se-

curity interest is perfected. Subsection

(c)(2) provides that SP-2’s security inter-

est is senior to SP-1s.

Example 2: The facts are as in Example
1, but SP-1's security interest attached
and was perfected before the goods were
delivered to the grain elevator. Subsection
(c)(2) does not apply, because SP-1’s secu-
rity interest did not become perfected dur-
ing the time that the wheat was in the
possession of a bailee. Rather, the first-to-
file-or-perfect priority rule applies. See
Section 9-322.
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A secured party may become ‘‘a holder to
whom a negotiable document of title has
been duly negotiated” under Section 7-501.
If so, the secured party acquires the rights
specified by Article 7. Article 9 does not limit
those rights, which may include the right to
priority over an earlier-perfected security in-
terest. See Section 9-331(a).

Subsection (d) takes a different approach
to the problem of goods covered by a nonne-
gotiable document. Here, title to the goods is
not looked on as being locked up in the
document, and the secured party may per-
fect its security interest directly in the goods
by filing as to them. The subsection provides
two other methods of perfection: issuance of
the document in the secured party’s name
(as consignee of a straight bill of lading or
the person to whom delivery would be made
under a non-negotiable warehouse receipt)
and receipt of notification of the secured
party’s interest by the bailee. Perfection un-
der subsection (d) occurs when the bailee
receives notification of the secured party’s
interest in the goods, regardless of who
sends the notification. Receipt of notification
is effective to perfect, regardless of whether
the bailee responds. Unlike former Section
9-304(3), from which it derives, subsection
(d) does not apply to goods in the possession
of a bailee who has not issued a document of
title. Section 9-313(c) covers that case and
provides that perfection by possession as to
goods not covered by a document requires
the bailee’s acknowledgment.

8. Temporary Perfection Without
Having First Otherwise Perfected. Sub-
section (e) follows former Section 9-304(4)
in giving perfected status to security inter-
ests in certificated securities, instruments,
and negotiable documents for a short period
(reduced from 21 to 20 days, which is the
time period generally applicable in this Arti-
cle), although there has been no filing and
the collateral is in the debtor’s possession.
The 20-day temporary perfection runs from
the date of attachment. There is no limita-
tion on the purpose for which the debtor is
in possession, but the secured party must
have given ‘“‘new value” (defined in Section
9-102) under an authenticated security
agreement.
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9. Maintaining Perfection After Sur-
rendering Possession. There are a variety
of legitimate reasons—many of them are de-
scribed in subsections (f) and (g)—why cer-
tain types of collateral must be released tem-
porarily to a debtor. No useful purpose
would be served by cluttering the files with
records of such exceedingly short term trans-
actions.

Subsection (f) affords the possibility of 20—
day perfection in negotiable documents and
goods in the possession of a bailee but not
covered by a negotiable document. Subsec-
tion (g) provides for 20-day perfection in
certificated securities and instruments.
These subsections derive from former Sec-
tion 9-305(5). However, the period of tempo-
rary perfection has been reduced from 21 to
20 days, which is the time period generally
applicable in this Article, and “enforcement”
has been added in subsection (g) as one of
the special and limited purposes for which a
secured party can release an instrument or
certificated security to the debtor and still
remain perfected. The period of temporary
perfection runs from the date a secured par-
ty who already has a perfected security in-
terest turns over the collateral to the debtor.
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There is no new value requirement, but the
turnover must be for one or more of the
purposes stated in subsection (f) or (g). The
20-day period may be extended by perfecting
as to the collateral by another method before
the period expires. However, if the security
interest is not perfected by another method
until after the 20-day period expires, there
will be a gap during which the security inter-
est is unperfected.

Temporary perfection extends only to the
negotiable document or goods under subsec-
tion (f) and only to the certificated security
or instrument under subsection (g). It does
not extend to proceeds. If the collateral is
sold, the security interest will continue in
the proceeds for the period specified in Sec-
tion 9-315.

Subsections (f) and (g) deal only with per-
fection. Other sections of this Article govern
the priority of a security interest in goods
after surrender of the document covering
them. In the case of a purchase-money secu--
rity interest in inventory, priority may be
conditioned upon giving notification to a pri-
or inventory financer. See Section 9-324.

§ 9-313. When Possession by or Delivery to Secured Party Perfects
Security Interest Without Filing.

(a) [Perfection by possession or delivery.] Except as otherwise provided in

subsection (b), a secured party may perfect a security interest in negotiable
documents, goods, instruments, money, or tangible chattel paper by taking posses-
sion of the collateral. A secured party may perfect a security interest in certificated
securities by taking delivery of the certificated securities under Section 8-301.

(b) [Goods covered by certificate of title.] With respect to goods covered
by a certificate of title issued by this State, a secured party may perfect a security
interest in the goods by taking possession of the goods only in the circumstances
described in Section 9-316(d).

(¢) [Collateral in possession of person other than debtor.] With respect
to collateral other than certificated securities and goods covered by a document, a
secured party takes possession of collateral in the possession of a person other than
the debtor, the secured party, or a lessee of the collateral from the debtor in the
ordinary course of the debtor’s business, when:

(1) the person in possession authenticates a record acknowledging that it holds
possession of the collateral for the secured party’s benefit; or

(2) the person takes possession of the collateral after having authenticated a
record acknowledging that it will hold possession of collateral for the
secured party’s benefit.
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(d) [Time of perfection by possession; continuation of perfection.] If
perfection of a security interest depends upon possession of the collateral by a
secured party, perfection occurs no earlier than the time the secured party takes
possession and continues only while the secured party retains possession.

(e) [Time of perfection by delivery; continuation of perfection.] A
security interest in a certificated security in registered form is perfected by delivery
when delivery of the certificated security occurs under Section 8-301 and remains
perfected by delivery until the debtor obtains possession of the security certificate.

(f) [Acknowledgment not required.] A person in possession of collateral is
not required to acknowledge that it holds possession for a secured party’s benefit.

(g) [Effectiveness of acknowledgment; no duties or confirmation.] If a
person acknowledges that it holds possession for the secured party’s benefit:

(1) the acknowledgment is effective under subsection (c) or Section 8-301(a),
even if the acknowledgment violates the rights of a debtor; and

(2) unless the person otherwise agrees or law other than this article otherwise
provides, the person does not owe any duty to the secured party and is not
required to confirm the acknowledgment to another person.

(h) [Secured party s delivery to person other than debtor.] A secured
party having possession of collateral does not relinquish possession by delivering
the collateral to a person other than the debtor or a lessee of the collateral from the
debtor in the ordinary course of the debtor’s business if the person was instructed
before the delivery or is instructed contemporaneously with the delivery:

(1) to hold possession of the collateral for the secured party’s benefit; or |
(2) to redeliver the collateral to the secured party.

(i) [Effect of delivery under subsectlon (h); no dutles or confirma-
tion.] A secured party does not relinquish possession, even if a delivery under
subsection (h) violates the rights of a debtor. A person to which collateral is
delivered under subsection (h) does not owe any duty to the secured party and is
not required to confirm the delivery to another person unless the person otherw15e
agrees or law other than this article otherwise provides.

UNIFORM COMMERCIAL CODE

Official Comment

of credit, and oil, ‘gas, or other minerals
before extraction are excluded. (But see
Comment 6, 'below, regarding certificated

1. Source. Former Sections 9-305, 9—
115(6).

2. Perfection by Possession. As under

the common law of pledge, no filing is re-

quired by this Article to perfect a security
interest if the secured party takes possession
of the collateral. See Section 9-310(b)(6).

This section permits a security interest to
be perfected by the taking of possession
only when the collateral is goods, instru-
ments, negotiable documents, money, or
tangible chattel paper. Accounts, commer-

cial tort claims, deposit accounts, invest-

ment property, letter-of-credit rights, letters

securities.) A security interest in accounts
and payment intangibles—property not or-
dinarily represented by any writing whose
delivery operates to transfer the right to
payment—may under this Article be per-
fected only by filing. This rule would not be
affected by the fact that a security agree-
ment or other record described the assign-
ment of such collateral as a “pledge.” Sec-
tion 9-309(2) exempts from filing certain
assignments of accounts or payment intan-
gibles which are out of the ordinary course
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of financing. These exempted assignments
are perfected when they attach. Similarly,
under Section 9-309(3), sales of payment
intangibles are automatically perfected.

3. “Possession.” This section does not
define ““possession.” It adopts the general
concept as it developed under former Article
9. As under former Article 9, in determining
whether a particular person has possession,
the principles of agency apply. For example,
if the collateral is in possession of an agent
of the secured party for the purposes of
possessing on behalf of the secured party,
and if the agent is not also an agent of the
debtor, the secured party has taken actual
possession, and subsection (c) does not ap-
ply. Sometimes a person holds collateral
both as an agent of the secured party and as
an agent of the debtor. The fact of dual
agency is not of itself inconsistent with the
secured party’s having taken possession (and
thereby having rendered subsection (c) inap-
plicable). The debtor cannot qualify as an
agent for the secured party for purposes of
the secured party’s taking possession. And,
under appropriate circumstances, a court
may determine that a person in possession is
so closely connected to or controlled by the
debtor that the debtor has retained effective
possession, even though the person may
have agreed to take possession on behalf of
the secured party. If so, the person’s taking
possession would not constitute the secured
party’s taking possession and would not be
sufficient for perfection. See also Section 9-
205(). In a typical escrow arrangement,
where the escrowee has possession of collat-
eral as agent for both the secured party and
the debtor, the debtor’s relationship to the
escrowee is not such as to constitute reten-
tion of possession by the debtor.

4. Goods in Possession of Third Par-
ty: Perfection. Former Section 9-305 per-
mitted perfection of a security interest by
notification to a bailee in possession of col-
lateral. This ‘Article distinguishes between
goods in the possession of a bailee who has
issued a document of title covering the goods
and goods in the possession of a third party
who has not issued a document. Section 9-
312(c) or (d) applies to the former, depend-
ing on whether the document is negotiable.
Section 9-313(c) applies to the latter. It pro-

§ 9-313

vides a method of perfeétion by possession
when the collateral is possessed by a third
person who is not the secured party’s agent.

Notification of a third person does not
suffice to perfect under Section 9-313(c).
Rather, perfection does not occur unless the
third person authenticates an acknowledg-
ment that it holds possession of the collater-
al for the secured party’s benefit. Compare
Section 9-312(d), under which receipt of no-
tification of the security party’s interest by a
bailee holding goods covered by a nonnego-
tiable document is sufficient to perfect, even
if the bailee does not acknowledge receipt of
the notification. A third person may ac-
knowledge that it will hold for the secured
party’s benefit goods to be received in the
future. Under these circumstances, perfec-
tion by possession occurs when the third
person obtains possession of the goods.

Under subsection (c), acknowledgment of
notification by a ‘““lessee ... in ... ordinary
course of ... business” (defined in Section
2A-103) does not suffice for possession. The-
section thus rejects the reasoning of In re
Atlantic Systems, Inc., 135 B.R. 463 (Bankr.
S.D.N.Y. 1992) (holding that notification to
debtor-lessor’s lessee sufficed to perfect se-
curity interest in leased goods). See Steven
O. Weise, Perfection by Possession: The Need
for an Objective Test, 29 Idaho Law Rev. 705
(1992-93) (arguing that lessee’s possession
in ordinary course of debtor-lessor’s business
does not provide adequate public notice of
possible security interest in leased goods).
Inclusion of a per se rule concerning lessees
is not meant to preclude a court, under
appropriate circumstances, from determin-
ing that a third person is so closely connect-
ed to or controlled by the debtor that the
debtor has retained effective possession. If
so, the third person’s acknowledgment
would not be sufficient for perfection.

In some cases, it may be uncertain wheth-
er a person who has possession of collateral
is an agent of the secured party or a non-
agent bailee. Under those circumstances,
prudence might suggest that the secured
party obtain the person’s acknowledgment
to avoid litigation and ensure perfection by
possession regardless of how the relationship
between the secured party and the person is
characterized.
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5. No Relation Back. Former Section
9-305 provided that a security interest is
perfected by possession from the time pos-
session is taken ‘“‘without a relation back.”
As the Comment to former Section 9-305
observed, the relation-back theory, under
which the taking of possession was deemed
to relate back to the date of the original
security agreement, has had little vitality
since the 1938 revision of the Federal Bank-
ruptcy Act. The theory is inconsistent with
former Article 9 and with this Article. See
Section " 9-313(d). Accordingly, this Article
deletes the quoted phrase as unnecessary.
Where a pledge transaction is contemplated,
perfection dates only from the time posses-
sion is taken, although a security interest
may attach, unperfected. The only excep-
tions to this rule are the short, 20-day peri-
ods of perfection provided in Section 9-
312(e), (f), and (g), during which a debtor
may have possession of specified collateral in
which there is a perfected security interest.

6. Certificated Securities. The second
sentence of subsection (a) reflects the tradi-
tional rule for perfection of a security inter-
est in certificated securities. Compare Sec-
tion 9-115(6) (1994 Official Text); Sections
8-321, 8-313(1)(a) (1978 Official Text); Sec-
tion 9-305 (1972 Official Text). It has been
modified to refer to “delivery’’ under Section
8-301. Corresponding changes appear in Sec-
tion 9-203(b). C

Subsections (e), (f), and (g), which are
new, apply to a person in possession of secu-
rity certificates or holding security certifi-
cates for the secured party’s benefit under
Section 8-301. For delivery to occur when a
person other than a secured party holds pos-
session for the secured party, the person
may not be a securities intermediary.

Under subsection (e), a possessory security
interest in a certificated security remains
perfected until the debtor obtains possession
of the security certificate. This rule is analo-
gous to that of Section 9-314(c), which deals
with perfection of security interests in in-
vestment property by control. See Section 9-
314, Comment 3.

7. Goods Covered by Certificate of
Title. Subsection (b) is necessary to effect
changes to the choice-of-law rules governing
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goods covered by a certificate of title. These
changes are described in the Comments to
Section 9-311. Subsection (b), like subsec-
tion (a), does not create a right to take
possession. Rather, it indicates the circum-
stances under which the secured party’s tak-
ing possession of goods covered by a certifi-
cate of title is effective to perfect a security
interest in the goods: the goods become cov-
ered by a certificate of title issued by this
State at a time when the security interest is
perfected by any method under the law of
another jurisdiction.

8. Goods in Possession of Third Par-
ty: No Duty to Acknowledge; Conse-
quences of Acknowledgment. Subsec-
tions (f) and (g) are new and address matters
as to which former Article 9 was silent. They
derive in part from Section 8-106(g). Subsec-
tion (f) provides that a person in possession
of collateral is not required to acknowledge
that it holds for a secured party. Subsection
(g)(1) provides that an acknowledgment is
effective .even if wrongful as to the debtor.
Subsection (g)(2) makes clear that an ac-
knowledgment does not give rise to any
duties or responsibilities under this Article.
Arrangements involving the possession of
goods are hardly standardized. They include
bailments for services to be performed on
the goods (such as repair or processing), for
use (leases), as security (pledges), for car-
riage, and for storage. This Article leaves to
the agreement of the parties and to any
other applicable law the imposition of duties
and responsibilities upon a person who ac-
knowledges under subsection (c). For exam-
ple, by acknowledging, a third party does not
become obliged to act on the secured party’s
direction or to remain in possession of the
collateral unless it agrees to do so or other
law so provides.

9. Delivery to Third Party by Se-
cured Party. New subsections (h) and (i)
address the practice of mortgage warehouse
lenders. These lenders typically send mort-
gage notes to prospective purchasers under
cover of letters advising the prospective pur-
chasers that the lenders hold security inter-
ests in the notes. These lenders relied on
notification to maintain perfection under
former 9-305. Requiring them to obtain au-
thenticated acknowledgments from each pro-
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spective purchaser under subsection (c)
could be unduly burdensome and disruptive
of established practices. Under subsection
(h), when a secured party in possession itself
delivers the collateral to a third party, in-
structions to the third party would be suffi-
cient to maintain perfection by possession;
an acknowledgment would not be necessary.
Under subsection (i), the secured party does
not relinquish possession by making a deliv-

§ 9-314.
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ery under subsection (h), even if the delivery
violates the rights of the debtor. That sub-
section also. makes clear that a person to
whom collateral is delivered under subsec-
tion (h) does not owe any duty to the se-
cured party and is not required to confirm
the delivery to another person unless the
person otherwise agrees or law other than
this Article provides otherwise.

‘(a) [Perfection by control.] A security interest in investment property,

deposit accounts, letter-of-credit rights, or electronic chattel paper may be perfect-
ed by control of the collateral under Section 9-104, 9-105, 9-106, or 9-107.

(b) [Specified collateral: time of perfection by control; continuation
of perfection.] A security interest in deposit accounts, electronic chattel paper, or
letter-of-credit rights is perfected by control under Section 9-104, 9-105, or 9-107
when the secured party obtains control and remains perfected by control only while
the secured party retains control.

(c) [Investment property: time of perfection by control; continuation
of perfection.] A security interest in investment property is perfected by control
under Section 9-106 from the time the secured party obtains control and remains

perfected by control until:

(1) the secured party does not have control; and

(2) one of the following occurs:

(A) if the collateral is a certificated security, the debtor has or acquires
possession of the security certificate;

(B) if the collateral is an uncertificated security, the issuer has registered
or registers the debtor as the registered owner; or

(C) if the collateral is a security entitlement, the debtor is or becomes the

entitlement holder.

Official Comment

1. Source. Substantially new; derived in
part from former Section 9-115(4).

2. Control. This section provides for
perfection by control with respect to invest-
ment property, deposit accounts, letter-of-
credit rights, and electronic chattel paper.
For explanations of how a secured party
takes control of these types of collateral, see
Sections 9-104 through 9-107. Subsection
(b) explains when a security interest is per-
fected by control and how long a security
interest remains perfected by control. Like
Section 9-313(d) and for the same reasons,
subsection (b) makes no reference to the

doctrine of “relation back.” See Section 9-
313, Comment 5.

3. Investment Property. Subsection (c)
provides a special rule for investment prop-
erty. Once a secured party has control, its
security interest remains perfected by con-
trol until the secured party ceases to have
control and the debtor receives possession of
collateral that is a certificated security, be-
comes the registered owner of collateral that
is an uncertificated security, or becomes the
entitlement holder of collateral that is a
security entitlement. The result is particu-
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larly important in the “repledge” context.
See Section 9-207, Comment 5.

In a transaction in which a secured party
who has control grants a security interest in
investment property or sells outright the
investment property, by virtue of the debt-
or’s consent or applicable legal rules, a pur-
chaser from the secured party typically will
cut off the debtor’s rights in the investment
property or be immune from the debtor’s
claims. See Section 9-207, Comments 5 and
6. If the investment property is a security,
the debtor normally would retain no interest
in the security following the purchase from
the secured party, and a claim of the debtor
against the secured party for redemption
(Section 9-623) or otherwise with respect to
the security would be a purely personal

UNIFORM COMMERCIAL CODE Art. 9

claim. If the investment property transferred
by the secured party is a financial asset in
which the debtor had a security entitlement
credited to a securities account maintained
with the secured party as a securities inter-
mediary, the debtor’s claim against the se-
cured party could arise as a part of its secu-
rities account notwithstanding its personal
nature. (This claim would be analogous to a
“credit balance” in the securities account,
which is a component of the securities ac-
count even though it is a personal claim
against the intermediary.) In the case in
which the debtor may retain an interest in
investment property notwithstanding a re-
pledge or sale by the secured party, subsec-
tion (c) makes clear that the security inter-
est will remain perfected by control.

§ 9-315. Secured Party’s Rights on Disposition of Collateral and in

Proceeds.

(a) [Disposition of collateral: continuation of security interest or agri-
cultural lien; proceeds.] Except as otherwise provided in this article and in

Section 2-403(2):

(1) a security interest or agricultural lien continues in collateral notwithstand-
ing sale, lease, license, exchange, or other disposition thereof unless the
secured party authorized the disposition free of the security interest or

agricultural lien; and

(2) a security interest attaches to any identifiable proceeds of collateral.

(b) [When commingled proceeds identifiable.] Proceeds that are commin-
gled with other property are identifiable proceeds: ‘

(1) if the proceeds are goods, to the extent provided by Section 9-336; and

(2) if the proceeds are not goods, to the extent that the secured party identifies
the proceeds by a method of tracing, including application of equitable
principles, that is permitted under law other than this article with respect
to commingled property of the type involved.

(c) [Perfection of security interest in proceeds.] A security interest in
proceeds is a perfected security interest if the security interest in the original

collateral was perfected.

(d) [Continuation of perfection.] A perfected security interest in proceeds
becomes unperfected on the 21st day after the security interest attaches to the

proceeds unless:

(1) the following conditions are satisfied: ,
(A) afiled financing statement covers the original collateral;

(B) the proceeds are collateral in which a security interest may be pei'fect-
ed by filing in the office in which the financing statement has been

filed; and
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(C) the proceeds are not acquired with cash proceeds;

(2) the proceeds are identifiable cash proceeds; or

(3) the security interest in the proceeds is perfected other than under subsec-
tion (c) when the security interest attaches to the proceeds or within 20

days thereafter.

(e) [When perfected security interest in proceeds becomes unperfect-
ed.] If a filed financing statement covers the original collateral, a security interest
in proceeds which remains perfected under subsection (d)(1) becomes unperfected

at the later of:

(1) when the effectiveness of the filed financing statement lapses under
Section 9-515 or is terminated under Section 9-513; or

(2) the 21st day after the security interest attaches to the proceeds.

Official Comment

1. Source. Former Section 9-306.

2. Continuation of Security Interest
or Agricultural Lien Following Disposi-
tion of Collateral. Subsection (a)(1), which
derives from former Section 9-306(2), con-
tains the general rule that a security interest
survives disposition of the collateral. In
these cases, the secured party may repossess
the collateral from the transferee or, in an
appropriate case, maintain an action for con-
version. The secured party may claim both
any proceeds and the original collateral but,
of course, may have only one satisfaction.

In many cases, a purchaser or other trans-
feree of collateral will take free of a security
interest, and the secured party’s only right
will be to proceeds. For example, the general
rule does not apply, and a security interest
does not continue in collateral, if the secured
party authorized the disposition, in the
agreement that contains the security agree-
ment or otherwise. Subsection (a)(1) adopts
the view of PEB Commentary No. 3 and
makes explicit that the authorized disposi-
tion to which it refers is an authorized dispo-
sition ‘“‘free of”’ the security interest or agri-
cultural lien. The secured party’s right to
proceeds under this section or under the
express terms of an agreement does not in
itself constitute an authorization of disposi-
tion. The change in language from former
Section 9-306(2) is not intended to address
the frequently litigated situation in which
the effectiveness of the secured party’s con-
sent to a disposition is conditioned upon the
secured party’s receipt of the proceeds. In

that situation, subsection (a) leaves the de-
termination of authorization to the courts,
as under former Article 9.

This Article contains several provisions
under which a transferee takes free of a
security interest or agricultural lien. For ex-.
ample, Section 9-317 states when transfer-
ees take free of unperfected security inter-
ests; Sections 9-320 and 9-321 on goods, 9-
321 on general intangibles, 9-330 on chattel
paper and instruments, and 9-331 on nego-
tiable instruments, negotiable documents,
and securities state when purchasers of such
collateral take free of a security interest,
even though perfected and even though the
disposition was not authorized. Section 9-
332 enables most transferees (including non-
purchasers) of funds from a deposit account
and most transferees of money to take free
of a perfected security interest in the deposit
account or money.

Likewise, the general rule that a security
interest survives disposition does not apply if
the secured party entrusts goods collateral to
a merchant who deals in goods of that kind
and the merchant sells the collateral to a
buyer in ordinary course of business. Section
2-403(2) gives the merchant the power to
transfer all the secured party’s rights to the
buyer, even if the sale is wrongful as against
the secured party. Thus, under subsection
(a)(1), an entrusting secured party runs the
same risk as any other entruster.

3. Secured Party’s Right to Identifi-
able Proceeds. Under subsection (a)(2),
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which derives from former Section 9-306(2),
a security interest attaches to any identifi-
able ‘‘proceeds,” as defined in Section 9-102.
See also Section 9-203(f). Subsection (b) is
new, It indicates when proceeds commingled
with other property are identifiable proceeds
and permits the use of whatever methods of
tracing other law permits with respect to the
type of property involved. Among the “‘equi-
table principles” whose use other law may
permit is the ‘“lowest intermediate balance
rule.” See Restatement (2d), Trusts § 202.

4. Automatic Perfection in Proceeds:
General Rule. Under subsection (c), a secu-
rity interest in proceeds is a perfected securi-
ty interest if the security interest in the
original collateral was perfected. This Article
extends the period of automatic perfection in
proceeds from 10 days to 20 days. Generally,
a security interest in proceeds becomes un-
perfected on the 21st day after the security
interest attaches to the proceeds. See subsec-
tion (d). The loss of perfected status under
subsection (d) is prospective only. Compare,
e.g., Section 9-515(c) (deeming security in-
terest unperfected retroactively).

5. Automatic Perfection in Pro-
ceeds: Proceeds Acquired with Cash
Proceeds. Subsection (d)(1) derives from
former Section 9-306(3)(a). It carries for-
ward the basic rule that a security interest
in proceeds remains perfected beyond the
period of automatic perfection if a filed fi-
nancing statement covers the original collat-
eral (e.g., inventory) and the proceeds are
collateral in which a security interest may
be perfected by filing in the office where the
financing statement has been filed (e.g.,
equipment). A different rule applies if the
proceeds are acquired with cash proceeds, as
is the case if the original collateral (invento-
ry) is sold for cash (cash proceeds) that is
used to purchase equipment (proceeds). Un-
der these circumstances, the security inter-
est in the equipment proceeds remains per-
fected only if the description in the filed
financing indicates the type of property con-
stituting the proceeds -(e.g., “‘equipment”).

This section reaches the same result but
takes a different approach. It recognizes that
the treatment of proceeds acquired with cash
proceeds under former Section 9-306(3)(a)
essentially was superfluous. In the example,

UNIFORM COMMERCIAL CODE

Art. 9

had the filing covered “equipment’ as well
as “inventory,” the security interest in the
proceeds would have been perfected under
the usual rules governing after-acquired
equipment (see former Sections 9-302, 9-
303); paragraph (3)(a) added only an excep-
tion to the general rule. Subsection (d)(1)(C)
of this section takes a more direct approach.
It makes the general rule of continued per-
fection inapplicable to proceeds acquired
with cash proceeds, leaving perfection of a
security interest in those proceeds to the
generally applicable perfection rules under
subsection (d)(3).

Example 1: Lender perfects a security
interest in Debtor’s inventory by filing a
financing statement covering ‘“‘inventory.”
Debtor sells the inventory and deposits the
buyer’s check into a deposit account. Debt-
or draws a check on the deposit account
and uses it to pay for equipment. Under
the ‘“lowest intermediate balance rule,”
which is a permitted method of tracing in
the relevant jurisdiction, see Comment 3,
the funds used to pay for the equipment
were identifiable proceeds of the invento-
ry. Because the proceeds (equipment) were
acquired with cash proceeds (deposit ac-
count), subsection (d)(1) does not extend
perfection beyond the 20-day automatic
period.

Example 2: Lender perfects a security
interest in Debtor’s inventory by filing a
financing statement covering ‘“‘all debtor’s
property.” As in Example 1, Debtor sells
the inventory, deposits the buyer’s check
into a deposit account, draws a check on
the deposit account, and uses the check to
pay for equipment. Under the “lowest in-
_ termediate balance rule,”” which is a per-
mitted method of tracing in the relevant
jurisdiction, see Comment 3, the funds
used to pay for the equipment were identi-
fiable proceeds of the inventory. Because
the proceeds (equipment) were acquired
with cash proceeds (deposit account), sub-
section (d)(1) does not extend perfection
beyond the 20-day automatic. period. How-
ever, because the financing statement is
sufficient to perfect a security interest in
debtor’s equipment, under subsection
(d)(3) the security interest in the equip-
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ment proceeds remains perfected beyond
the 20-day period.

6. Automatic Perfection in Proceeds:
Lapse or Termination of Financing
Statement During 20-Day Period; Per-
fection Under Other Statute or Treaty.
Subsection (e) provides that a security inter-
est in proceeds perfected under subsection
(d)(1) ceases to be perfected when the fi-
nancing statement covering the original col-
lateral lapses or is terminated. If the lapse or
termination occurs before the 21st day after
the security interest attaches, however, the
security interest in the proceeds remains
perfected until the 21st day. Section 9-
311(b) provides that compliance with the
perfection requirements of a statute or trea-
ty described in Section 9-311(a) ‘“‘is equiva-
lent to the filing of a financing statement.”
It follows that collateral subject to a security
interest perfected by such compliance under
Section 9-311(b) is covered by a “filed fi-
nancing statement’ within the meaning of
Section 9-315(d) and (e).

7. Automatic Perfection in Proceeds:
Continuation of Perfection in Cash
Proceeds. Former Section 9-306(3)(b) pro-
vided that if a filed financing statement cov-
ered original collateral, a security interest in
identifiable cash proceeds of the collateral
remained perfected beyond the ten-day peri-
od of automatic perfection. Former Section
9-306(3)(c) contained a similar rule with re-
spect to identifiable cash proceeds of invest-
ment property. Subsection (d)(2) extends the
benefits of former Sections 9-306(3)(b) and
(3)(c) to identifiable cash proceeds of all
types of original collateral in which a securi-
ty interest is perfected by any method. Un-
der subsection (d)}(2), if the security interest
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in the original collateral was perfected, a
security interest in identifiable cash pro-
ceeds will remain perfected indefinitely, re-
gardless of whether the security interest in
the original collateral remains perfected. In
many cases, however, a purchaser or other
transferee of the cash proceeds will take free
of the perfected security interest. See, e.g.,
Sections 9-330(d) (purchaser of check), 9-
331 (holder in due course of check), 9-332
(transferee of money or funds from a deposit
account).

8. Imsolvency Proceedings; Returned
and Repossessed Goods. This Article de-
letes former Section 9-306(4), which dealt
with proceeds in insolvency proceedings. Ex-
cept as otherwise provided by the Bankrupt-
¢y Code, the debtor’s entering into bank-
ruptcy does not affect a secured party’s right
to proceeds.

This Article also deletes former Section 9-
306(5), which dealt with returned and repos-.
sessed goods. Section 9-330, Comments 9 to
11 explain and clarify the application of pri-
ority rules to returned and repossessed
goods as proceeds of chattel paper.

9. Proceeds of Collateral Subject to
Agricultural Lien. This Article does not
determine whether a lien extends to pro-
ceeds of farm products encumbered by an
agricultural lien. If, however, the proceeds
are themselves farm products on which an
‘“agricultural lien” (defined in Section 9-
102) arises under other law, then the agri-
cultural-lien provisions of this Article apply
to the agricultural lien on the proceeds in
the same way in which they would apply had
the farm products not been proceeds.

Interest Following

Change in Governing Law.

(a) [General rule: effect on perfection of change in governing law.] A
security interest perfected pursuant to the law of the jurisdiction designated in
Section 9-301(1) or 9-305(c) remains perfected until the earliest of:

(1) the time perfection would have ceased under the law of that jurisdiction;
(2) the expiration of four months after a change of the debtor’s location to

another jurisdiction; or

(3) the expiration of one year after a transfer of collateral to a person that
thereby becomes a debtor and is located in another jurisdiction.
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(b) [Security interest perfected or unperfected under law of new
jurisdiction.] If a security interest described in subsection (a) becomes perfected
under the law of the other jurisdiction before the earliest time or event described in
that subsection, it remains perfected thereafter. If the security interest does not
become perfected under the law of the other jurisdiction before the earliest time or
event, it becomes unperfected and is deemed never to have been perfected as
against a purchaser of the collateral for value.

(c) [Possessory security interest in collateral moved to new jurisdic-
tion.] A possessory security interest in collateral, other than goods covered by a
certificate of title and as- extracted collateral consisting of goods, remains continu-
ously perfected if:

(1) the collateral is located in one jurisdiction and subject to a security interest
perfected under the law of that jurisdiction;

(2) thereafter the collateral is brought into another jurisdiction; and

(3) upon entry into the other jurisdiction, the security interest is perfected
under the law of the other jurisdiction.

(d) [Goods covered by certificate of title from this state.] Except as
otherwise provided in subsection (e), a security interest in goods covered by a
certificate of title which is perfected by any method under the law of another
Jjurisdiction when the goods become covered by a certificate of title from this State
remains perfected until the security interest would have become unperfected under
the law of the other jurisdiction had the goods not become so covered.

(e) [When subsection (d) security interest becomes unperfected
against purchasers.] A security interest described in subsection (d) becomes
unperfected as against a purchaser of the goods for value and is deemed never to
have been perfected as against a purchaser of the goods for value if the applicable
requirements for perfection under Section 9-311(b) or 9-313 are not satisfied
before the earlier of:

(1) the time the security interest would have become unperfected under the
law of the other jurisdiction had the goods not become covered by a
certificate of title from this State; or

(2) the expiration of four months after the goods had become so covered.

(f) [Change in jurisdiction of bank, issuer, nominated person, securi-
ties intermediary, or commodity intermediary.] A security interest in deposit
accounts, letter-of-credit rights, or investment property which is perfected under
the law of the bank’s jurisdiction, the issuer’s jurisdiction, a nominatéd person’s
jurisdiction, the securities intermediary’s jurisdiction, or the commodity intermedi-
ary’s jurisdiction, as applicable, remains perfected until the earlier of:

(1) the time the security interest would have become unperfected under the
law of that jurisdiction; or

(2) the expiration of four months after a change of the apphcable jurisdiction
to another jurisdiction.

(g) [Subsection (f) security interest perfected or unperfected under
law of new jurisdiction.] If a security interest described in subsection (f)
becomes perfected under the law of the other jurisdiction before the earlier of the
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time or the end of the period described in that subsection, it remains perfected
thereafter. If the security interest does not become perfected under the law of the
other jurisdiction before the earlier of that time or the end of that period, it
becomes unperfected and is deemed never to have been perfected as against a

purchaser of the collateral for value.

Official Comment

1. Source. Former Section 9-103(1)(d),
(2)(b), (3)(e), as modified.

2. Continued Perfection. This section
deals with continued perfection of security
interests that have been perfected under the
law of another jurisdiction. The fact that the
law of a particular jurisdiction ceases to gov-
ern perfection under Sections 9-301 through
9-307 does not necessarily mean that a secu-
rity interest perfected under that law auto-
matically becomes unperfected. To the con-
trary: This section generally provides that a
security interest perfected under the law of
one jurisdiction remains perfected for a fixed
period of time (four months or one year,
depending on the circumstances), even
though the jurisdiction whose law governs
perfection changes. However, cessation of
perfection under the law of the original jur-
isdiction cuts short the fixed period. The
four-month and one-year periods are long
enough for a secured party to discover in
most cases that the law of a different juris-
diction governs perfection and to reperfect
(typically by filing) under the law of that
jurisdiction. If a secured party properly re-
perfects a security interest before it becomes
unperfected under subsection (a), then the
security interest remains perfected continu-
ously thereafter. See subsection (b).

Example 1: Debtor is a general partner-
ship whose chief executive office is in
Pennsylvania. Lender perfects a security
interest in Debtor’s equipment by filing in
Pennsylvania on May 15, 2002. On April 1,
2005, without Lender’s knowledge, Debtor
moves its chief executive office to New
Jersey. Lender’s security interest remains
perfected for four months after the move.
See subsection (a)(2).

Example 2: Debtor is a general partner-
ship whose chief executive office is in
Pennsylvania. Lender perfects a security
interest in Debtor’s equipment by filing in
Pennsylvania on May 15, 2002. On April 1,

2007, without Lender’s knowledge, Debtor
moves its chief executive office to New
Jersey. Lender’s security interest remains
perfected only through May 14, 2007,
when the effectiveness of the filed financ-
ing statement lapses. See subsection
(a)(1). Although, under these facts, Lender
would have only a short period of time to
discover that Debtor had relocated and to
reperfect under New Jersey law, Lender
could have protected itself by filing a con-
tinuation statement in Pennsylvania be-
fore Debtor relocated. By doing so, Lender
would have prevented lapse and allowed
itself the full four months to discover
Debtor’s new location and refile there or,
if Debtor is in default, to perfect by taking
possession of the equipment.

Example 3: Under the facts of Example
2, Lender files a financing statement in
New Jersey before the effectiveness of the
Pennsylvania financing statement lapses.
Under subsection (b), Lender’s security in-
terest is continuously perfected beyond
May 14, 2007, for a period determined by
New Jersey’s Article 9.

Subsection (a)(3) allows a one-year period
in which to reperfect. The longer period is
necessary, because, even with the exercise of
due diligence, the secured party may be un-
able to discover that the collateral has been
transferred to a person located in another
jurisdiction.

Example 4: Debtor is a Pennsylvania cor-

poration. Lender perfects a security inter-

est in Debtor’s equipment by filing in

Pennsylvania. Debtor’s shareholders de-

cide to “reincorporate” in Delaware. They

form a Delaware corporation (Newcorp)
" into which they merge Debtor. The merger
effectuates a transfer of the collateral
from Debtor to Newcorp, which thereby
becomes a debtor and is located in another
jurisdiction. Under subsection (a)(3), the

901



§ 9-316

security interest remains perfected for one
year after the merger. If a financing state-
ment is filed in Delaware against Newcorp
within the year following the merger, then
the security interest remains perfected
thereafter for a period determined by De-
laware’s Article 9.

Note that although Newcorp is a “new debt-
or” as defined in Section 9-102, the applica-
tion of subsection (a)(3) is not limited to
transferees who are new debtors. Note also
that, under Section 9-507, the financing
statement naming Debtor remains effective
even though Newcorp has become the debt-
or.

This section addresses security interests
that are perfected (i.e., that have attached
and as to which any required perfection step
has been taken) before the debtor changes
its location. As the following example ex-
plains, this section does not apply to security
interests that have not attached before the
location changes.

Example 5: Debtor is a Pennsylvania cor-
poration. Debtor grants to Lender a secu-
rity interest in Debtor’s existing and after-
acquired inventory. Lender perfects by fil-
ing in Pennsylvania. Debtor’s sharehold-
ers decide to ‘“‘reincorporate’” in Delaware.
They form a Delaware corporation (New-
corp) into which they merge Debtor. By
virtue of the merger, Newcorp becomes
bound by Debtor’s security agreement. See
Section 9-203. After the merger, Newcorp
acquires inventory to which Lender’s secu-
rity interest attaches. Because Newcorp is
located in Delaware, Delaware law governs
perfection of a security interest in New-
corp’s inventory. See Sections 9-301, 9-
307. Having failed to perfect under Dela-
ware law, Lender holds an unperfected
~security interest in the inventory acquired
by Newcorp after the merger. The same
result follows regardless of the name of
the Delaware corporation (i.e., even if the
Delaware corporation and Debtor have the
same name). A different result would oc-
cur if Debtor and Newcorp were incorpo-
rated in the same state. See Section 9-508,
Comment 4.

3. Retroactive Unperfection. Subsec-
tion (b) sets forth the consequences of the

UNIFORM COMMERCIAL CODE Art. 9

failure to reperfect before perfection ceases
under subsection (a): the security interest
becomes unperfected prospectively and, as
against purchasers for value, including buy-
ers and secured parties, but not as against
donees or lien creditors, retroactively. The
rule applies to agricultural liens, as well. See

 also Section 9-515 (taking the same ap-

proach with respect to lapse). Although this
approach creates the potential for circular
priorities, the alternative—retroactive un-
perfection against lien creditors—would cre-
ate substantial and unjustifiable preference
risks.
Example 8: Under the facts of Example
4, six months after the merger, Buyer
bought from Newcorp some equipment
formerly owned by Debtor. At the time of
the purchase, Buyer took subject to Lend-
er’s perfected security interest, of which
Buyer was unaware. See Section 9-
315(a)(1). However, subsection (b) pro-
vides that if Lender fails to reperfect in
Delaware within a year after the merger,
its security interest becomes unperfected
and is deemed never to have been perfect-
ed against Buyer. Having given value and
received delivery of the equipment without
knowledge of the security interest and be-
fore it was perfected, Buyer would take
free of the security interest. See Section 9-
317(b).

Example 7: Under the facts of Example
4, one month before the merger, Debtor
created a security interest in certain
equipment in favor of Financer, who per-
fected by filing in Pennsylvania. At that
time, Financer’s security interest is subor-
-dinate to Lender’s. See Section 9-
322(a)(1). Financer reperfects by filing in
Delaware within a year after the merger,
but Lender fails to do so. Under subsec-
tion (b), Lender’'s security interest is
- deemed never to have been perfected
against Financer, a purchaser for value.
Consequently, under Section 9-322(a)(2),
Financer’s security interest is now senior.

Of course, the expiration of the time peri-
od specified in subsection (a) does not of
itself prevent the secured party from later
reperfecting under the law of the new juris-
diction. If the secured party does so, howev-
er, there will be a gap in perfection, and the
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secured party may lose priority as a result.
Thus, in Example 7, if Lender perfects by
filing in Delaware more than one year under
the merger, it will have a new date of filing
and perfection for purposes of Section 9-
322(a)(1). Financer’s security interest,
whose perfection dates back to the filing in
Pennsylvania under subsection (b), will re-
main senior.

4. Possessory Security Interests.

Subsection (¢) deals with continued perfec-
tion of possessory security interests. It ap-
plies not only to security interests perfected
solely by the secured party’s having taken
possession of the collateral. It also applies to
security interests perfected by a method that
includes as an element of perfection the se-
cured party’s having taken possession, such
as perfection by taking delivery of a certifi-
cated security in registered form, see Section
9-313(a), and perfection by obtaining control
over a certificated security. See Section 9-
314(a).

5. Goods Covered by Certificate of
Title. Subsections (d) and (e) address con-

tinued perfection of a security interest in.

goods covered by a certificate of title. The
following examples explain the operation of
those subsections.

Example 8: Debtor’s automobile is cov-
ered by a certificate of title issued by
Illinois. Lender perfects a security inter-
est in the automobile by complying with
Illinois’ certificate-of-title statute. There-
after, Debtor applies for a certificate of
title in Indiana. Six months thereafter,
Creditor acquires a judicial lien on the au-
tomobile. Under Section 9-303(b), Illinois
law ceases to govern perfection; rather,
once Debtor delivers the application and
applicable fee to the appropriate Indiana
authority, Indiana law governs. Neverthe-

less, under Indiana’s Section 9-316(d),

Lender’s security interest remains per-
fected until it would become unperfected
under Illinois law had no certificate of
title been issued by Indiana. (For exam-
ple, Illinois’ certificate-of-title statute may
provide that the surrender of an Illinois
certificate of title in connection with the
issuance of a certificate of title by another
jurisdiction causes a security interest not-
ed thereon to become unperfected.) If

§ 9-316

Lender’s security interest remains per-
fected, it is senior to Creditor’s judicial
lien. '

Example 9: Under the facts in Example
8, five months after Debtor applies for an
Indiana certificate of title, Debtor sells the
automobile to Buyer. Under subsection
(e)(2), because Lender did not reperfect
within the four months after the goods
became covered by the Indiana certificate
of title, Lender’s security interest is
deemed never to have been perfected
against Buyer. Under Section 9-317(b),
Buyer is likely to take free of the security
interest. Lender could have protected itself
by perfecting its security interest either
under Indiana’s certificate-of-title statute,
see Section 9-311, or, if it had a right to
do so under an agreement or Section 9-
609, by taking possession of the automo-
bile. See Section 9-313(b).

The results in Examples 8 and 9 do not
depend on the fact that the original per-~
fection was achieved by notation on a cer-
tificate of title. Subsection (d) applies re-
gardless of the method by which a security
interest is perfected under the law of an-
other jurisdiction when the goods became
covered by a certificate of title from this
State. b

Section 9-337 affords protection to a limit-
ed class of persons buying or acquiring a
security interest in the goods while a securi-
ty interest is perfected under the law of
another jurisdiction but after this State has
issued a clean certificate of title. :

6. Deposit Accounts, Letter-of-Credit
Rights, and Investment Property. Sub-
sections (f) and (g) address changes in the
jurisdiction of a bank, issuer of an uncertifi-
cated security, issuer of or nominated person
under a letter of credit, securities intermedi-
ary, and commodity intermediary. The provi-
sions are analogous to those of subsections
(a) and (b).

7. Agricultural Liens. This section
does not apply to agricultural liens.

Example 10:-Supplier holds an agricul-

tural lien on corn. The lien arises under

.an Iowa statute. Supplier perfects by filing
a financing statement in Iowa, where the
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corn is located. See Section 9-302. Debtor souri becomes the jurisdiction whose law
stores the corn in Missouri. Assume the governs perfection. See Section 9-302.
Iowa agricultural lien survives or an agri- Thus, the agricultural lien will not be per-
cultural lien arises under Missouri law fected unless Supplier files a financing
{matters that this Article does not govern). statement in Missouri.

Once the corn is located in Missouri, Mis-

[SUBPART 3. PRIORITY]

§ 9-317. Interests That Take Priority Over or Take Free of Security
Interest or Agricultural Lien.

(a) [Conﬂlctmg secunty ‘interests and rights of lien creditors.] A
security interest or agricultural lien is subordinate to the rights of:

(1) a person entitled to priority under Section 9-322; and

(2) except as otherwise provided in subsection (e), a person that becomes a lien
creditor before the earlier of the time:

(A) the security interest or agricultural lien is perfected; or

(B) one of the conditions specified in Section 9-203(b)(3) is met and a
financing statement covering the collateral is filed.

(b) [Buyers that receive delivery.] Except as otherwise provided in subsec-
tion (e), a buyer, other than a secured party, of tangible chattel paper, documents,
goods, instruments, or a security certificate takes free of a security interest or
agricultural lien if the buyer gives value and receives delivery of the collateral
without knowledge of the security interest or agricultural lien and before it is
perfected.

(c) [Lessees that receive delivery.] Except as otherwise provided in subsec-
tion (e), a lessee of goods takes free of a security interest or agricultural lien if the
lessee gives value and receives delivery of the collateral without knowledge of the
security interest or agricultural lien and before it is perfected.

(d) [Licensees and buyers of certain collateral.] A licensee of a general
intangible or a buyer, other than a secured party, of accounts, electronic chattel
paper, general intangibles, or investment property other than a certificated security
takes free of a security interest if the licensee or buyer gives value without
knowledge of the security interest and before it is perfected.

(e) [Purchase-money security interest.] Except as otherwise provided in
Sections 9-320 and 9-321, if a person files a financing statement with respect to a
purchase-money security interest before or within 20 days after the debtor receives
delivery of the collateral, the security interest takes priority over the rights of a
buyer, lessee, or lien creditor which arise between the time the security interest
attaches and the time of filing.

Official Comment

1. Source. Former Sections 9-301, 2A- classes of persons who take priority over, or
307(2). take free of, an unperfected security interest.

2. Scope of This Section. As did for- Section 9-308 explains when a security in-
mer Section 9-301, this section lists the terest or agricultural lien is “perfected.” A
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security interest that has attached (see Sec-
tion 9-203) but as to which a required per-
fection step has not been taken is “‘unper-
fected.” Certain provisions have been moved
from former Section 9-301. The definition of
“lien creditor’”” now appears in Section 9-
102, and the rules governing priority in fu-
ture advances are found in Section 9-323.

3. Competing Security Interests. Sec-
tion 9-322 states general rules for determin-
ing priority among conflicting security inter-
ests and refers to other sections that state
special rules of priority in a variety of situa-
tions. The security interests given priority
under Section 9-322 and the other sections
to which it refers take priority in general
even over a perfected security interest. A
fortiori they take priority over an unperfect-
ed security interest. Paragreph-{e)-of-thic
section-so-states:*

4. Filed but Unattached Security In-
terest vs. Lien Creditor. Under former
Section 9-301(1)(b), a lien creditor’s rights
had priority over an unperfected security
interest. Perfection required attachment
(former Section 9-303), and attachment re-
quired the giving of value (former Section 9-
203). It followed that, if a secured party had
filed a financing statement, but the debtor
had not entered into a security agreement
and value had not yet been given, an inter-
vening lien creditor whose lien arose after
filing but before attachment of the security
interest acquired rights that are senior to
those of the secured party who later gives
value. This result comported with the nemo
dat concept: When the security interest at-
tached, the collateral was already subject to
the judicial lien.

On the other hand, this approach treated
the first secured advance differently from all
other advances, even in circumstances in
which a security agreement covering the col-
lateral had been entered into before the judi-
cial lien attached. The special rule for future
advances in former Section 9-301(4) (sub-
stantially reproduced in Section 9-323(b))
afforded priority to a discretionary advance
made by a secured party within 45 days after

* Amendments in italics approved by the Per-
manent Editorial Board for Uniform Commercial

§ 9-317

the lien creditor’s rights arose as long as the
secured party was ‘‘perfected’’ when the lien
creditor’s lien arose-i.e., as long as the ad-
vance was not the first one and an earlier
advance had been made.

Subsection (a)(2) revises former Section 9-
301(1)(b) and, in appropriate cases, treats
the first advance the same as subsequent
advances. More specifically, a judicial lien
that arises after the security-agreement con-
dition of Section 9-203(b)(3) is satisfied and
a financing statement is filed, but before the
security interest attaches and becomes per-
fected, is subordinate to all advances secured
by the security interest, even the first ad-
vance, except as otherwise provided in Sec-
tion 9-323(b). However, if the security inter-
est becomes unperfected (e.g., because the
effectiveness of the filed financing statement
lapses) before the judicial lien arises, the
security interest is subordinate. If a financ-
ing statement is filed but a security interest
does not attach, then no priority contest
arises. The lien creditor has the only en-
forceable claim to the property.

5. Security Interest of Consignor or
Receivables Buyer vs. Lien Creditor:
Section 1-201(37) defines “security interest”
to include the interest of most true consign-
ors of goods and the interest of most buyers
of certain receivables (accounts, chattel pa-
per, payment intangibles, and promissory
notes). A consignee of goods or a seller of
accounts or chattel paper each is deemed to
have rights in the collateral which ‘a lien
creditor may reach, as long as the competing
security interest of the consignor or buyer is
unperfected. This is so even though, as be-
tween the consignor and the debtor-consign-
ee, the latter has only limited rights, and, as
between the buyer and debtor-seller, the lat-
ter does not have any rights in the collateral.
See Sections 9-318 (seller), 9-319 (consign-
ee). Security interests arising from sales of
payment intangibles and promissory notes
are automatically perfected. See Section 9-
309. Accordingly, a subsequent judicial lien
always would be subordinate to the rights of
a buyer of those types of receivables.

Code October 20, 1999.
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6. Purchasers Other Than Secured
Parties. Subsections (b), (c), and (d) afford
priority over an unperfected security interest
to certain purchasers (other than secured
parties) of collateral. They derive from for-
mer Sections 9-301(1)(c), 2A-307(2), and 9-
301(d). Former Section 9-301(1)(c) and
(1)(d) provided that unperfected security in-
terests are ‘‘subordinate’” to the rights of
certain purchasers. But, as former Comment
9 suggested, the practical effect of subordi-
nation in this context is that the purchaser
takes free of the security interest. To avoid
any possible misinterpretation, subsections
(b) and (d) of this section use the phrase
“takes free.”

Subsection (b) governs goods, as well as
intangibles of the type whose transfer is
effected by physical delivery of the represen-
tative piece of paper (tangible chattel paper,
documents, instruments, and security certifi-
cates). To obtain priority, a buyer must both
give value and receive delivery of the collat-
eral without knowledge of the existing secu-
rity interest and before perfection. Even if
the buyer gave value without knowledge and
before perfection, the buyer would take sub-
ject to the security interest if perfection oc-
curred before physical delivery of the collat-
eral to the buyer. Subsection (¢) contains a
similar rule with respect to lessees of goods.
Note that a lessee of goods in ordinary
course of business takes free of all security
interests created by the lessor, even if per-
fected. See Section 9-321.

Normally, there will be no question when
a buyer of chattel paper, documents, instru-
ments, or security certificates ‘‘receives de-
livery” of the property. See Section 1-201
(defining ““delivery’’). However, sometimes a
buyer or lessee of goods, such as complex
machinery, takes delivery of the goods in
stages and completes assembly at its own
location. Under those circumstances, the
buyer or lessee ‘“receives delivery” within
the meaning of subsections (b) and (¢} when,
after an inspection of the portion of the
goods remaining with the seller or lessor, it
would be apparent to a potential lender to
the seller or lessor that another person
might have an interest in the goods.

The rule of subsection (b) obviously is not
appropriate where the collateral consists of

UNIFORM COMMERCIAL CODE
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intangibles and there is no representative
piece of paper whose physical delivery is the
only or the customary method of transfer.
Therefore, with respect to such intangibles
(accounts, electronic chattel paper, general
intangibles, and investment property other
than certificated securities), subsection (d)
gives priority to any buyer who gives value
without knowledge, and before perfection, of
the security interest. A licensee of a general
intangible takes free of an unperfected secu-
rity interest in the general intangible under
the same circumstances. Note that a licensee
of a general intangible in ordinary course of
business takes rights under a nonexclusive
license free of security interests created by
the licensor, even if perfected. See Section 9-
321.

Unless Section 9-109 excludes the transac-
tion from this Article, a buyer of accounts,
chattel paper, payment intangibles, or prom-
issory notes is a ‘‘secured party’’ (defined in
Section 9-102), and subsections (b) and (d)
do not determine priority of the security
interest created by the sale. Rather, the pri-
ority rules generally applicable to competing
security interests apply. See Section 9-322.

7. Agricultural Liens. Subsections (a),
(b), and (c) subordinate unperfected agricul-
tural liens in the same manner in which
they subordinate unperfected security inter-
ests.

8. Purchase-Money Security Inter-
ests. Subsection (e) derives from former Sec-
tion 9-301(2). It provides that, if a purchase-
money security interest is perfected by filing
no later than 20 days after the debtor re-
ceives delivery of the collateral, the security
interest takes priority over the rights of buy-
ers, lessees, or lien creditors which arise
between the time the security interest at-
taches and the time of filing. Subsection (e)
differs from former Section 9-301(2) in two
significant respects. First, subsection (e) pro-
tects a purchase-money security interest
against all buyers and lessees, not just
against transferees in bulk. Second, subsec-
tion (e) conditions this protection on filing
within 20, as opposed to ten, days after
delivery.

Section 9-311(b) provides that compliance
with the perfection requirements of a statute
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or treaty described in Section 9-311(a) “‘is
equivalent to the filing of a financing state-
ment.”’ It follows that a person who perfects
a security interest in goods covered by a
certificate of title by complying with the

§ 9-318. No Interest Retained
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perfection requirements of an applicable cer-
tificate-of-title statute ‘‘files a financing
statement” within the meaning of subsec-
tion(e).

in Right to Payment That Is Sold;

Rights and Title of Seller of Account or Chattel Paper
With Respect to Creditors and Purchasers.

(a) [Seller retains no interest.] A debtor that has sold an account, chattel
paper, payment intangible, or promissory note does not retain a legal or equitable
interest in the collateral sold. -~

(b) [Deemed rights of debtor if buyer’s security interest unperfected.]
For purposes of determining the rights of creditors of, and purchasers for value of
an account or chattel paper from, a debtor that has sold an account or chattel
paper, while the buyer’s security interest is unperfected, the debtor is deemed to
have rights and title to the account or chattel paper identical to those the debtor
sold.

Official Comment

1. Source. New. of certain third parties, the seller (debtor) is

2. Sellers of Accounts, Chattel Pa-
per, Payment Intangibles, and Promis-
sory Notes. Section 1-201(37) defines “‘se-
curity interest” to include the interest of a
buyer of accounts, chattel paper, payment
intangibles, or promissory notes. See also
Section 9-109(a) and Comment 5. Subsec-
tion (a) makes explicit what was implicit, but
perfectly obvious, under former Article 9:
The fact that a sale of an account or chattel
paper gives rise to a “security interest” does
not imply that the seller retains an interest
in the property that has been sold. To the
contrary, a seller of an account or chattel
paper retains no interest whatsoever in the
property to the extent that it has been sold.
Subsection (a) also applies to sales of pay-
ment intangibles and promissory notes,
transactions that were not covered by for-
mer Article 9. Neither this Article nor the
definition of ‘‘security interest” in Section
1-201 provides rules for distinguishing sales
transactions from those that create a securi-
ty interest securing an obligation.

‘3. Buyers of Accounts and Chattel
Paper. Another aspect of sales of accounts
and chattel paper also was implicit, and
equally obvious, under former Article 9: If
the buyer’s security interest is unperfected,
then for purposes of determining the rights

deemed to have all rights and title that the
seller sold. The seller is deemed to have
these rights even though, as between the
parties, it has sold all its rights to the buyer.
Subsection (b) makes this explicit. As a con-
sequence of subsection (b), if the buyer’s
security interest is unperfected, the seller
can transfer, and the creditors of the seller
can reach, the account or chattel paper as if
it had not been sold.

Example: Debtor sells accounts or chattel
paper to Buyer-1 and retains no interest
in them. Buyer-1 does not file a financing
statement. Debtor then sells the same re-
ceivables to Buyer-2. Buyer-2 files a prop-
er financing statement. Having sold the
receivables to Buyer-1, Debtor would not
have any rights in the collateral so as to
permit Buyer-2’s security (ownership) in-
terest to attach. Nevertheless, under this
section, for purposes of determining the
rights of purchasers for value from Debt-
or, Debtor is deemed to have the rights
that Debtor sold. Accordingly, Buyer-2’s
security interest attaches, is perfected by
the filing, and, under Section 9-322, is
senior to Buyer-1’s interest. _
4. Effect of Perfection. If the security
interest of a buyer of accounts or chattel
paper is perfected the usual result would
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take effect: transferees from and creditors of
the seller could not acquire an interest in
the sold accounts or chattel paper. The same
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promissory notes were sold, inasmuch as the
buyer’s security interest is automatically
perfected under Section 9-309.

result would occur if payment intangibles or

§ 9-319. Rights and Title of Consignee With Respect to Creditors
and Purchasers.

(a) [Consignee has consignor’s rights.] Except as otherwise provided in
subsection (b), for purposes of determining the rights of creditors of, and purchas-
ers for value of goods from, a consignee, while the goods are in the possession of
the consignee, the consignee is deemed to have rights and title to the goods
identical to those the consignor had or had power to transfer.

(b) [Applicability of other law.] For purposes of determining the rights of a
creditor of a consignee, law other than this article determines the rights and title of
a consignee while goods are in the consignee’s possession if, under this part, a
perfected security interest held by the consignor would have priority over the
rights of the creditor.

Official Comment

1. Source. New. for purchase-money security interests in in-

2. Consignments. This section takes an
approach to consignments similar to that
taken by Section 9-318 with respect to buy-
ers of accounts and chattel paper. Revised
Section 1-201(37) defines ‘“‘security interest’
to include the interest of a consignor of
goods under many true consignments. Sec-
tion 9-319(a) provides that, for purposes of
determining the rights of certain third par-
ties, the consignee is deemed to acquire all
rights and title that the consignor had, if the
consignor’s security interest is unperfected.
The consignee acquires these rights even
though, as between the parties, it purchases
a limited interest in the goods (as would be
the case in a true consignment, under which
the consignee acquires only the interest of a
bailee). As a consequence of this section,
creditors of the consignee can acquire judi-
cial liens and security interests in the goods.

Insofar as creditors of the consignee are
concerned, this Article to a considerable ex-
tent reformulates the former law, which ap-
peared in former Sections 2-326 and 9-114,
without changing the results. However, nei-
ther Article 2 nor former Article 9 specifical-
ly addresses the rights of non-ordinary
course buyers from the consignee. Former
Section 9-114 contained priority rules appli-
cable to security interests in consigned
goods. Under this Article, the priority rules

ventory apply to consignments. See Section
9-103(d). Accordingly, a special section con-
taining priority rules for consignments no
longer is needed. Section 9-317 determines
whether the rights of a judicial lien creditor
are senior to the interest of the consignor,
Sections 9-322 and 9-324 govern competing
security interests in consigned goods, and
Sections 9-317, 9-315, and 9-320 determine
whether a buyer takes free of the consignor’s
interest. ‘

The following example explains the opera-
tion of this section:

Example 1: SP-1 delivers goods to Debt-
‘or in a transaction constituting a ‘‘con-
signment’”’ as defined in Section 9-102.
SP-1 does not file a financing statement.
Debtor then grants a security interest in
the goods to SP-2. SP-2 files a proper
financing statement. Assuming Debtor is a
mere bailee, as in a “true’’ consignment,
Debtor would not have any rights in the
collateral (beyond those of a bailee) so as
to permit SP-2's security interest to at-
tach to any greater rights. Nevertheless,
under this section, for purposes of deter-
mining the rights of Debtor’s creditors,
Debtor is deemed to acquire SP-1's rights.
Accordingly, SP-2's security interest at-
taches, is perfected by the filing, and, un-
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der Section 9-322, is senior to SP-1’s in- Example 3: SP-1 obtains a security inter-
terest. est in all Debtor’s existing and after-ac-
quired inventory. SP-1 perfects its securi-
ty interest with a proper filing. Then SP-2

Art. 9 SECURED TRANSACTIONS

3. Effect of Perfection. Subsection (b)

cpntams a special rule with respect to con- delivers goods to Debtor in a transaction
signments that are perfected. If application constituting a “consi ent” as defined
of t?us Art.ld? would result in tbe cons;gn or in Section 9-102. SP-2 files a proper fi-
having priority over a 'competmg- tor, nancing statement but does not send noti-
?:fn ?illller law. determines the rights and fication to SP-1 under Section 9-324(b).
itle ol the consignee. Accordingly, SP-2’s security interest is

Example 2: SP-1 delivers goods to Debt-
or in a transaction constituting a “con-
signment” as defined in Section 9-102.
SP-1 files a proper financing statement.
Debtor then grants a security interest in
the goods to SP-2. Under Section 9-322,
SP-1’s security interest is senior to SP-
2’s. Subsection (b) indicates that, for pur-
poses of determining SP-2’s rights, other
law determines the rights and title of the
consignee. If, for example, a consignee ob-
tains only the special property of a bailee,
then SP-2’s security interest would attach
only to that special property.

junior to SP-1’s under Section 9-322(a).
Under Section 9-319(a), Debtor is deemed
to have the consignor’s rights and title, so
that SP-1’s security interest attaches to
SP-2’s ownership interest in the goods.
Thereafter, Debtor grants a security inter-
est in the goods to SP-3, and SP-3 per-
fects by filing. Because SP-2’s perfected
security interest is senior to SP-3’s under
Section 9-322(a), Section 9-319(b) applies:
Other law determines Debtor’s rights and
title to the goods insofar as SP-3 is con-
cerned, and SP-3’s security interest at-

“taches to those rights.

§ 9-320. Buyer of Goods.

(a) [Buyer in ordinary course of business.] Except as otherwise provided
in subsection (e), a buyer in ordinary course of business, other than a person
buying farm products from a person engaged in farming operations, takes free ofa
security interest created by the buyer’s seller, even if the security interest is
perfected and the buyer knows of its existence. :

(b) [Buyer of consumer goods.] Except as otherwise provided in subsection
(e), a buyer of goods from a person who used or bought the goods for use primarily
for personal, family, or household purposes takes free of a securlty interest, even if
perfected, if the buyer buys: : :

(1) without knowledge of the securlty interest;
(2) for value;

(3) primarily for the buyer’s personal family, or household purposes; and
(4) before the filing of a ﬁnancmg statement covering the goods.

(c) [Effectiveness of filing for subsection (b).] To the extent that it
affects the priority of a security interest over a buyer of goods under subsection (b),
the period of effectiveness of a filing made in the jurisdiction in which the seller is
located is governed by Section 9-316(a) and (b).

(d) [Buyer in ordinary course of business at wellhead or minehead.] A
buyer in ordinary course of business buying oil, gas, or other minerals at the
wellhead or minehead or after extraction takes free of an interest arlsmg out of an
encumbrance. : :
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(e) [Possessory security interest not affected.] Subsections (a) and (b) do
not affect a security interest in goods in the possession of the secured party under

Section 9-313.

Official Comment

1. Source. Former Section 9-307.

2. Scope of This Section. This section
states when buyers of goods take free of a
security interest even though perfected. Of
course, a buyer who takes free of a perfected
security interest takes free of an unperfected
one. Section 9-317 should be consulted to
determine what purchasers, in addition to
the buyers covered in this section, take free
of an unperfected security interest. Article 2
states general rules on purchase of goods
from a seller with defective or voidable title
(Section 2-403).

3. Buyers in Ordinary Course. Sub-
section (a) derives from former Section 9-
307(1). The definition of ‘“buyer in ordinary
course of business” in Section 1-201 re-
stricts its application to buyers ‘“‘from a per-
son, other than a pawnbroker, in the busi-
ness of selling goods of that kind.” Thus
subsection (a) applies primarily to inventory
collateral. The subsection further excludes
from its operation buyers of ‘“farm prod-
ucts’’(defined in Section 9-102) from a per-
son engaged in farming operations. The buy-
er in ordinary course of business is defined
as one who buys goods “in good faith, with-
out knowledge that the sale violates the
rights of another person and in the ordinary
course.” Subsection (a) provides that such a
buyer takes free of a security interest, even
though perfected, and even though the buyer
knows the security interest exists. Reading
the definition together with the rule of law
results in the buyer’s taking free if the buyer
merely knows that a security interest covers
the goods but taking subject if the buyer
knows, in addition, that the sale violates a
term in an agreement with the secured par-
ty.

As did former Section 9-307(1), subsection
(a) applies only to security interests created
by the seller of the goods to the buyer in
ordinary course. However, under certain cir-
cumstances a buyer in ordinary course who
buys goods that were encumbered with a
security interest created by a person other

than the seller may take free of the security
interest, as Example 2 explains. See also
Comment 6, below.

Example 1: Manufacturer, who is in the
business of manufacturing appliances,
owns manufacturing equipment subject to
a perfected security interest in favor of
Lender. Manufacturer sells the equipment
to Dealer, who is in the business of buying
and selling used equipment. Buyer buys
the equipment from Dealer. Even if Buyer
qualifies as a buyer in the ordinary course
of business, Buyer does not take free of
Lender’s security interest under subsec-
tion (a), because Dealer did not create the
security interest; Manufacturer did.

Example 2: Manufacturer, who is in the
business of manufacturing appliances,
owns manufacturing equipment subject to
a perfected security interest in favor of
Lender. Manufacturer sells the equipment
to Dealer, who is in the business of buying
and selling used equipment. Lender learns
of the sale but does nothing to assert its
security interest. Buyer buys the equip-
ment from Dealer. Inasmuch as Lender’s
acquiescence constitutes an “‘entrusting”
of the goods to Dealer within the meaning
of Section 2-403(3) Buyer takes free of
Lender’s security interest under Section
2-403(2) if Buyer qualifies as a buyer in
ordinary course of business.

4. Buyers of Farm Products. This sec-
tion does not enable a buyer of farm prod-
ucts to take free of a security interest creat-
ed by the seller, even if the buyer is a buyer
in ordinary course of business. However, a
buyer of farm products may take free of a
security interest under Section 1324 of the
Food Security Act of 1985, 7 U.S.C. § 1631.

5. Buyers of Consumer Goods. Sub-
section (b), which derives from former Sec-
tion 9-307(2), deals with buyers of collateral
that the debtor-seller holds as ‘‘consumer
goods” (defined in Section 9-102). Under
Section 9-309(1), a purchase-money interest
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in consumer goods, except goods that are
subject to a statute or treaty described in
Section 9-311(a) (such as automobiles that
are subject to a certificate-of-title statute), is
perfected automatically upon attachment.
There is no need to file to perfect. Under
subsection (b) a buyer of consumer goods
takes free of a security interest, even though
perfected, if the buyer buys (1) without
knowledge of the security interest, (2) for
value, (3) primarily for the buyer’s own per-
sonal, family, or household purposes, and (4)
before a financing statement is filed.

As to purchase money-security interests
which are perfected without filing under
Section 9-309(1): A secured party may file a
financing statement, although filing is not
required for perfection. If the secured party
does file, all buyers take subject to the secu-
rity interest. If the secured party does not
file, a buyer whe meets the qualifications
stated in the preceding paragraph takes free
of the security interest.

As to security interests for which a perfec-

tion step is required: This category includes.

all non-purchase-money security interests,
and all security interests, whether or not
purchase-money, in goods subject to a stat-
ute or treaty described in Section 9-311(a),
such as automobiles covered by a certificate-
of-title statute. As long as the required per-
fection step has not been taken and the
security interest remains unperfected, not
only the buyers described in subsection (b)
but also the purchasers described in Section
9-317 will take free of the security interest.
After a financing statement has been filed or
the perfection requirements of the applicable
certificate-of-title statute have been com-
plied with (compliance is the equivalent of
filing a financing statement; see Section 9-
311(b)), all subsequent buyers, under the
rule of subsection (b), are subject to the
security interest. '

The rights of a buyer under subsection (b)
turn on whether a financing statement has
been filed against consumer goods. Occasion-
ally, a debtor changes his or her location
after a filing is made. Subsection (c), which

derives from former Section 9-103(1)(d)(iii),

deals with the continued effectiveness of the
filing under those circumstances. It adopts
the rules of Sections 9-316(a) and (b). These
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rules are explained in the Comments to that
section.

6. Authorized Dispositions. The limi-
tations that subsections (a) and (b) impose
on the persons who may take free of a secu-
rity interest apply of course only to unautho-
rized sales by the debtor. If the secured
party authorized the sale in an express
agreement or otherwise, the buyer takes free
under Section 9-315(a) without regard to
the limitations of this section. (That section
also states the right of a secured party to the
proceeds of a sale, authorized or unautho-
rized.) Moreover, the buyer also takes free if
the secured party waived or otherwise is
precluded from asserting its security interest
against the buyer. See Section 1-103.

7. 0il, Gas, and Other Minerals. Un-
der subsection (d), a buyer in ordinary
course of business of minerals at the well-
head or minehead or after extraction takes
free of a security interest created by the
seller. Specifically, it provides that qualified _
buyers take free not only of Article 9 securi-
ty interests but also of interests “arising out
of an encumbrance.” As defined in Section
9-102, the term “encumbrance” means “a
right, other than an ownership interest, in
real property.” Thus, to the extent that a
mortgage encumbers minerals not only be-
fore but alse after extraction, subsection (d)
enables a buyer in ordinary course of the
minerals to take free of the mortgage. This
subsection does not, however, enable these
buyers to take free of interests arising out of
ownership interests in the real property.
This issue is significant only in a minority of
states. Several of them have adopted special
statutes and nonuniform amendments to Ar-
ticle 9 to provide special protections to min-
eral owners, whose interests often are highly
fractionalized in the case of oil and gas. See
Terry 1. Cross, Oil and Gas Product Liens—
Statutory Security Interests for Producers
and Royalty Owners Under the Statutes of
Kansas, New Mexico, Oklahoma, Texas and
Wyoming, 50 Consumer Fin. L. Q. Rep. 418
(1996). Inasmuch as a complete resolution of
the issue would require the addition of com-
plex provisions to this Article, and there are
good reasons to believe that a uniform solu-
tion would not be feasible, this Article leaves
its resolution to other legislation.
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8. Possessory Security Interests.
Subsection (e) is new. It rejects the holding
of Tanbro Fabrics Corp. v. Deering Milliken,
Inc., 350 N.E.2d 590 (N.Y. 1976) and, togeth-
er with Section 9-317(b), prevents a buyer of
goods collateral from taking free of a securi-
ty interest if the collateral is in the posses-
sion of the secured party. “The secured par-
ty”’ referred in subsection (e) is the holder of

§ 9-321.
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the security interest referred to in subsec-
tion (a) or (b). Section 9-313 determines
whether a secured party is in possession for
purposes of this section. Under some circum-
stances, Section 9-313 provides that a se-
cured party is in possession of collateral even
if the collateral is in the physical possession
of a third party.

Licensee of General Intangible and Lessee of Goods in
Ordinary Course of Business.

(a) [“Licensee in ordinary course of business.”] In this section, “licensee

in ordinary course of business’’ means a person that becomes a licensee of a general
intangible in good faith, without knowledge that the license violates the rights of
another person in the general intangible, and in the ordinary course from a person
in the business of licensing general intangibles of that kind. A person becomes a
licensee in the ordinary course if the license to the person comports with the usual
or customary practices in the kind of business in which the licensor is engaged or
with the licensor’s own usual or customary practices.

(b) [Rights of licensee in ordinary course of business.] A licensee in
ordinary course of business takes its rights under a nonexclusive license free of a
security interest in the general intangible created by the licensor, even if the
security interest is perfected and the licensee knows of its existence.

(¢) [Rights of lessee in ordinary course of business.] A lessee in ordinary
course of business takes its leasehold interest free of a security interest in the
goods created by the lessor, even if the security interest is perfected and the lessee
knows of its existence.

Official Comment

1. Source. Derived from Sections 2A- other, controlling law such as that of this

103(1)(0), 2A-307(3).

2. Licensee in Ordinary Course. Like
the analogous rules in Section 9-320(a) with
respect to buyers in ordinary course and
subsection (c) with respect to lessees in ordi-
nary course, the new rule in subsection (b)
reflects the expectations of the parties and
the marketplace: a licensee under a nonex-
clusive license takes subject to a security
interest unless the secured party authorizes
the license free of the security interest or

section (protecting ordinary-course licensees)
dictates a contrary result. See Sections 9-
201, 9-315. The definition of “licensee in
ordinary course of business” in subsection
(a) is modeled upon that of “buyer in ordi-
nary course of business.”

3. Lessee in Ordinary Course. Subsec-
tion (c) contains the rule formerly found in
Section 2A-307(3). The rule works in the
same way as that of Section 9-320(a).

§ 9-322. Priorities Among Conflicting Security Interests in and Agri-
: cultural Liens on Same Collateral. '
(a) [General priority rules.] Except as otherwise provided in this section,
priority among conflicting security interests and agricultural liens in the same
collateral is determined according to the following rules:

(1) Conflicting perfected security interests and agricultural liens rank ‘accord-
ing to priority in time of filing or perfection. Priority dates from the earlier
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of the time.a filing covering the collateral is first made or the security
interest or agricultural lien is first perfected, if there is no period thereaf-
ter when there is neither filing nor perfection.

(2) A perfected security interest or agricultural lien has priority over a
conflicting unperfected security interest or agricultural lien.

(3) The first security interest or agricultural lien to attach or become effective
has priority if conflicting security interests and agricultural liens are
unperfected. :

(b) [Time of perfection: proceeds and supporting obligations.] For the
purposes of subsection {a)(1): .

(1) the time of filing or perfection as to a security interest in-collateral is also
the time of filing or perfection as to a security interest in proceeds; and

(2) the time of filing or perfection as to a security interest in collateral
supported by a supporting obligation is also the time of filing or perfection
as to a security interest in the supporting obligation.

(c) [Special priority rules: proceeds and supporting obligations.] Ex-
cept as otherwise provided in subsection (f), a security interest in collateral which

qualifies for priority over a conflicting security interest under Section 9-327, 9-328,
9-329, 9-330, or 9-331 also has priority over a conflicting security interest in: -

(1) any supporting obligation for the collateral; and
(2) proceeds of the collateral if:
(A) the secuﬁty interest in proceeds is perfected;
(B the proceeds are cash proceeds or of the same type as the collateral,
and o ‘ ‘
(C) in the case of proceecis that are proceeds of proceedé, all intervening

proceeds are cash proceeds, proceeds of the same type as the collateral,
or an account relating to the collateral.

(d) [First-to-file priority rule for certain collateral.] Subject to subsec-
tion (e) and except as otherwise provided in subsection (f), if a security interest in
chattel paper, deposit accounts, negotiable documents, instruments, investment
property, or letter-of-credit rights is perfected by a method other than filing,
conflicting perfected security interests in proceeds of the collateral rank according
to priority in time of filing. o i

(e) [Applicability of subsection (d).] Subsection (d) applies only if the
proceeds of the collateral are not cash proceeds, chattel paper, negotiable docu-
ments, instruments, investment property, or letter-of-credit rights.

() [Limitations on subsections (a) through (e).] Subsections (a) through
(e) are subject to:

(1) subsection (g) and the other provisions of this part; , ,
(2) Section 4-210 with respect to a security interest of a collecting bank;
_ (8) Section 5-118 with respect to a security interest of an issuer or nominated
person; and - :
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(4) Section 9-110 with respect to a security interest arising under Article 2 or

2A.

(g) [Priority under agricultural lien statute.] A perfected agricultural lien
on collateral has priority over a conflicting security interest in or agricultural lien
on the same collateral if the statute creating the agricultural lien so provides.

Official Comment

1. Source. Former Section 9-312(5), (6).

2. Scope of This Section. In a variety
of situations, two or more people may claim
a security interest in the same collateral.
This section states general rules of priority
among conflicting security interests. As sub-
section (f) provides, the general rules in sub-
sections (a) through (e) are subject to the
rule in subsection (g) governing perfected
agricultural liens and to the other rules in
this Part of this Article. Rules that override
this section include those applicable to pur-
chase-money security interests (Section 9-
324) and those qualifying for special priority
in particular types of collateral. See, e.g.,
Section 9-327 (deposit accounts); Section 9-
328 (investment property); Section 9-329
(letter-of-credit rights); Section 9-330 (chat-
tel paper and instruments); Section 9-334
(fixtures). In addition, the general rules of
sections (a) through (e) are subject to priori-
ty rules governing security interests arising
under Articles 2, 2A, 4, and 5.

3. General Rules. Subsection (a) con-
tains three general rules. Subsection (a)(1)
governs the priority of competing perfected
security interests. Subsection (a)(2) governs
the priority of competing security interests if
one is perfected and the other is not. Subsec-
tion (a){(3) governs the priority of competing
unperfected security interests. The rules
may be regarded as adaptations of the idea,
deeply rooted at common law, of a race of
diligence among creditors. The first two
rules are based on precedence in the time as
of which the competing secured parties ei-
ther filed their financing statements or ob-
tained perfected security interests. Under
subsection (a)(1), the first secured party who
files or perfects has priority. Under subsec-
tion (a)(2), which is new, a perfected security
interest has priority over an unperfected
one. Under subsection (a)(3), if both security
interests are unperfected, the first to attach
has priority. Note that Section 9-709(b) may

affect the application of subsection (a) to a
filing that occurred before the effective date
of this Article and which would be ineffec-
tive to perfect a security interest under for-
mer Article 9 but effective under this Article.

4. Competing Perfected Security In-
terests. When there is more than one per-
fected security interest, the security inter-
ests rank according to priority in time of
filing or perfection. “Filing,” of course, re-
fers to the filing of an effective financing
statement. “Perfection’ refers to the acqui-
sition of a perfected security interest, i.e.,
one that has attached and as to which any
required perfection step has been taken. See
Sections 9-308 and 9-309.

Example 1: On February 1, A files a
financing statement covering a certain
item of Debtor’s equipment. On March 1,
B files a financing statement covering the
same equipment. On April 1, B makes a
loan to Debtor and obtains a security in-
terest in the equipment. On May 1, A
makes a loan to Debtor and obtains a
security interest in the same collateral. A
has priority even though B’s loan was
made earlier and was perfected when
made. It makes no difference whether A
knew of B’s security interest when A made
its advance.

The problem stated in Example 1 is pecu-
liar to a notice-filing system under which
filing may occur before the security interest
attaches (see Section 9-502). The justifica-
tion for determining priority by order of
filing lies in the necessity of protecting the
filing system-~that is, of allowing the first
secured party who has filed to make subse-
quent advances without each time having to
check for subsequent filings as a condition of
protection. Note, however, that this first-to-
file protection is not absolute. For example,
Section 9-324 affords priority to certain pur-
chase-money security interests, even if a

914



